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Defusing 

Sexual  Harassment 

in  the  Workplace 

Robert  P.  Joyce 

SEXUAL  HARASSMENT  in  the  workplace  is  nothing 
new.  Leers,  pats,  suggestive  remarks,  demands  for  favors 
in  return  for  employment  benefits,  and  sexually  slanted 
conversation  and  behavior  have  long  bedeviled  women  on 
the  job.1 

But  employer  liability  for  the  sexual  harassment  of 
workers  is  something  new.  As  recently  as  1974  a  federal  dis- 
trict court,  ruling  against  a  woman  who  brought  an  em- 
ployment discrimination  suit  under  Title  VII  of  the  Civil 
Rights  Act  of  1964,  said  that  the  sexual  harassment  she 
complained  of  was  not  "an  arbitrary  barrier  to  employ- 
ment," but  rather  an  "inharmonious  personal  relation- 
ship."2 

Still,  in  the  eight  years  since  that  case  the  number  of  cases 
brought  under  Title  VII  by  women  who  claim  to  be  the 
victims  of  harassment  on  the  job  has  mushroomed,  and  the 
courts  have  become  increasingly  willing  to  impose  liability  on 
employers.  The  Equal  Employment  Opportunity  Commis- 
sion (EEOC)  has  released  guidelines  on  sexual  harassment 
that  attempt  to  spell  out  what  unlawful  sexual  harassment  is 
and  to  guide  employers  in  their  efforts  to  confront  and  elimi- 
nate it. 

Just  as  employers  have  taken  Title  VII  and  the  possibility 
of  court-imposed  liability  to  heart  and  recognized  the  need  to 
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1.  While  this  discussion  centers  on  the  sexual  harassment  of  women  by 
men.  the  law  and  the  model  policy  set  forth  here  apply  equally  to  the 
harassment  of  men  by  women,  men  by  men,  and  women  by  women. 

2.  Barnes  v.  Train,  13  FEP  Cases  123,  124  (D.D.C.  1974),  rev 'd  sub 
nom.  Barnes  v.  Costle.  561  F.2d  983  (D.C.  Cir.  1977)). 


Attorney's  Eees 
in  Section  1983 
Lawsuits 

Michael  R.  Smith 

THIS  ARTICLE  discusses  awards  of  attorney's  fees  under 
an  amendment  to  42  U.S.C.  §  1988,1  known  as  The  Civil 
Rights  Attorney's  Fees  Award  Act.  Section  1988  autho- 
rizes an  award  of  reasonable  attorney's  fees  to  a  prevailing 
party  in  a  lawsuit  brought  to  enforce  federal  constitutional 
and  statutory  rights.  The  importance  of  the  attorney's  fees 
issue  in  federal  lawsuits  brought  against  educational  gov- 
erning boards  and  school  officials  cannot  be  overstated.  A 
defendant  in  a  federal  lawsuit  should  not  make  a  significant 
decision  about  litigation  without  first  considering  the 
potential  consequences  in  regard  to  attorney's  fees.  For 
example,  a  decision  to  settle  a  lawsuit  for  a  small  amount 
of  money  may  appear  attractive  but  lose  its  attractiveness 
if  the  defendant  must  pay  the  plaintiffs  attorney's  fees. 


The  Need  for  the  Attorney's  Fees  Amendment 

In  this  country  each  party  to  a  lawsuit  must  pay  its  own 
attorney's  fees  unless  there  is  a  statute  that  says  otherwise.2 
In  other  words,  a  successful  party  ordinarily  may  not 
recover  his  attorney's  fees  from  a  losing  party.  In  1975  the 
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I .  The  1976  amendment  to  42  U.S.C.  §  1988  provides:  "In  any  action 
or  proceeding  to  enforce  a  provision  of  sections  1981,  1982.  1983,  1984 
and  1986  of  this  title  ...  the  court,  in  its  discretion,  may  allow  the 
prevailing  party,  other  than  the  United  States,  a  reasonable  attorney's  fee 
as  part  of  the  costs."  This  provision  williienceforth  be  referred  to  simply 
as  Section  1988. 

2. 10  C.  Wright  &  A.  Miller.  Federal  Practice  and  Procedure, 
§2675(1973). 
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United  States  Supreme  Court,  in  Alyeska  Pipeline  Service 
Co.  v.  Wilderness  Society,3  rejected  a  proposal  that  would 
have  allowed  the  federal  courts  to  make  a  discretionary 
award  of  attorney's  fees  to  plaintiffs  who  have  acted  like 
private  attorneys  general  and  vindicated  important  federal 
rights.  The  Court  declared  that  only  Congress  may  decide 
which  federal  rights  are  important  enough  to  require  an 
award  of  attorney's  fees  to  encourage  their  enforcement  by 
private  lawsuits.  After  Alyeska  certain  civil  rights  statutes 
expressly  authorized  an  award  of  attorney's  fees  to  a  pre- 
vailing party,  but  other  statutes  that  protected  the  same  or 
equally  important  civil  rights  did  not.  Section  1988  was 
amended  to  make  attorney's  fees  available  in  lawsuits 
brought  to  enforce  federal  constitutional  and  statutory 
rights.  Thus  a  measure  of  consistency  was  achieved  among 
civil  rights  statutes;  furthermore,  the  broad  fees  authoriza- 
tion provides  an  incentive  for  private  citizens  to  bring 
lawsuits  to  enforce  their  federal  rights. 


Section  1988  in  Section  1983  Lawsuits 

Section  1983  of  42  U.S.C  is  a  remedial  statute  that 
authorizes  a  person  to  sue  and  recover  damages  against  a 
school  board  (or  other  governing  body)  or  board  of  trustees 
or  its  officers  and  employees  for  the  violation  of  a  federal 
constitutional  or  statutory  right  caused  by  official  conduct. 
Section  1983  creates  no  substantive  rights,  and  it  may  not 
be  violated.4  A  person  may  sue  and  recover  damages  in  a 
Section  1 983  lawsuit  if  official  conduct  causes  the  depriva- 
tion of  a  federal  constitutional  right,  such  as  the  Fourth 
Amendment  right  to  be  free  from  unreasonable  searches 
and  seizures.  A  Section  1983  lawsuit  also  may  be  brought 
to  enforce  rights  granted  under  certain  federal  statutes,5 
such  as  rights  granted  under  the  Family  Educational  Rights 
and  Privacy  Act  of  1974.  Section  1983  is  a  conduit  through 
which  federal  rights  granted  elsewhere  may  be  enforced  in 
a  federal  lawsuit.  A  party  who  prevails  in  a  Section  1983 
lawsuit  is  authorized  to  receive  an  award  of  attorney's  fees 
under  Section  1988. 


Retroactive  Application  of  Section  1988 

The  attorney's  fees  amendment  to  Section  1988  autho- 
rizes an  award  of  attorney's  fees  in  Section  1983  lawsuits 


421  U.S.  240(1975). 

Maher  v.  Gagne.  48  U.S.L.W.  4891.  n    I  I  (1980). 

Maine  v   Thiboutot.  48  U.S.l-.W.  4859  ( 1980) 


filed  on  or  after  its  effective  date— October  19,  1976.  The 
United  States  Supreme  Court  held  that  the  attorney's  fees 
provisions  apply  retroactively  to  permit  awards  in  cases 
that  were  pending  resolution  on  the  date  that  the  amend- 
ment was  enacted.6  For  example,  in  Burt  v.  Abel,1  the 
Fourth  Circuit  Court  of  Appeals  ruled  that  a  plaintiff 
whose  case  was  pending  at  the  time  Section  1988  was 
amended  could  be  awarded  attorney's  fees  for  costs  in- 
curred from  the  time  that  her  lawsuit  was  filed  in  1972.  A 
school  board  attorney  therefore  should  be  aware  that  a 
fees  award  may  be  allowed  for  time  spent  on  a  lawsuit 
started  before  the  amendment's  effective  date. 


The  Standard  Applied  in  Awarding  Attorney's  Fees 

Section  1988  provides  that  a  court,  "in  its  discretion" 
may  allow  a  reasonable  attorney's  fee  to  "the  prevailing 
party"  On  its  face  the  statute  takes  an  evenhanded  ap- 
proach that  does  not  favor  plaintiffs  over  defendants  and 
apparently  leaves  the  decision  whether  to  award  any  attor- 
ney's fees  to  a  court's  sound  discretion.  However,  the 
amendment's  legislative  history  requires  different  stan- 
dards for  plaintiffs  and  defendants  who  seek  to  recover 
attorney's  fees  under  Section  1988.  The  established  rule  is 
that  a  prevailing  plaintiff  should  ordinarily  recover  attor- 
ney's fees  unless  special  circumstances  would  make  such 
an  award  unjust.*1  On  the  other  hand,  a  prevailing  defend- 
ant may  recover  attorney's  fees  only  if  he  prevails  and  the 
plaintiffs  lawsuit  was  frivolous,  groundless,  or  unreason- 
able or  the  plaintiff  continued  to  litigate  after  the  case 
clearly  became  frivolous  or  unreasonable.g  Although  an 
award  of  attorney's  fees  to  a  prevailing  party  is  not  auto- 
matic, a  court's  discretion  in  deciding  whether  there  are 
special  circumstances  to  justify  a  denial  of  fees  is  severely 
limited. 


6.  Hutto  v    Finney.  4.17  US  678  ( 1978). 

7  585  F.2d6l3(4thCir.  1978)  (per  curiam).  See  also  Fox  v.  Parker. 
626  F.2d  .15 1  (4th  Cir  1 980).  Attorney's  fees  may  not  be  awarded  for  those 
phases  of  a  continuing  lawsuit  that  have  been  reduced  to  final  judgment 
before  the  amendment's  effective  date.  Wheeler  v.  Durham  City  Board  of 
Education.  585  F.2d  618  (4th  Cir.  1978). 

8.  Newman  v.  Piggie  Park  Enterprises.  Inc..  390  U.S.  400  (1968). 
Although  Newman  is  a  Title  !l  case  and  was  decided  before  Section  1988 
was  enacted,  the  standard  it  announced  was  incorporated  into  the  legisla- 
tive history  of  the  fees  amendment  and  has  since  been  adopted  by  the 
lower  federal  courts.  Bonnes  v.  I  ong.  599  F  2d  1319  (4th  Cir    1979) 

9.  Hughes  v    Rowe,  449  U.S.  5,  15  ( 1980)  (per  curiam). 
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Plaintiffs  As  Prevailing  Parties 

The  standard  to  be  applied  in  determining  whether  a 
plaintiff  in  a  Section  1983  lawsuit  is  the  prevailing  party 
and  entitled  to  attorney's  fees  is  easy  to  state  but  difficult  to 
apply.  Perhaps  it  can  be  understood  best  in  terms  of  the 
following  two-step  analysis: 

(1)  Did  the  plaintiff  prevail  on  a  significant  issue  in  the 
lawsuit  and  achieve  some  of  the  benefits  originally 
sought,  and 

(2)  Did  the  plaintiffs  efforts  in  the  lawsuit  contribute  in  a 
significant  way  to  achieving  that  benefit?10 

If  each  question  is  answered  "yes,"  then  the  plaintiff  is  the 
prevailing  party  and  may  receive  an  award  of  attorney's 
fees  under  Section  1988.  He  is  not  a  prevailing  party  if 
either  question  is  answered  "no."  The  application  of  this 
standard  to  recurring  fact  patterns  in  Section  1983  lawsuits 
should  offer  some  insight  into  when  a  plaintiff  will  be 
considered  a  prevailing  party  under  Section  1988  and  be 
entitled  to  attorney's  fees. 

#  1 .  A  plaintiff  may  be  considered  a  prevailing  party  if  he 
gains  benefits  through  a  settlement  rather  than  a  judicial 
determination  that  his  federal  rights  have  been  violated. 

A  local  school  board  might  be  surprised  to  learn,  after 
settling  a  Section  1983  lawsuit  without  going  to  trial,  that 
in  such  a  circumstance  the  plaintiff  often  is  considered  the 
prevailing  party  and  is  entitled  to  recover  his  attorney's 
fees.  Both  parties  to  a  lawsuit  presumably  consider  the 
possible  consequences  of  going  to  trial  and  decide  that  it  is 
in  their  best  interest  to  settle.  The  plaintiff  and  the  defend- 
ant normally  compromise,  and  in  some  sense  each  expects 
to  benefit  from  the  terms  of  the  settlement.  Nevertheless, 
the  United  States  Supreme  Court,  in  Maher  v.  Gagne,u 
held  that  a  plaintiff  may  recover  attorney's  fees  as  a  prevail- 
ing party  under  Section  1988  after  a  Section  1983  lawsuit 
has  been  settled  by  the  entry  of  a  consent  decree.  Section 
1988  does  not  require  a  full  litigation  of  the  issues  or  a 
judicial  determination  that  a  plaintiffs  federal  rights  have 
been  violated;  it  requires  only  that  the  plaintiff  obtain 
some  of  the  relief  originally  sought  in  the  lawsuit. 

The  Fourth  Circuit  Court  of  Appeals  has  announced  a 
test  for  determining  w  hether  a  plaintiff  who  has  obtained 
some  relief  through  a  settlement  is  a  prevailing  party 
within  the  meaning  of  Section  1988.'-  That  test  requires  a 
court  first  to  examine  the  precise  factual  legal  condition 
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that  existed  immediately  before  a  Section  1983  lawsuit.  If 
the  lawsuit  and  settlement  resulted  in  the  actual  conferral 
of  a  benefit  when  the  present  condition  is  compared  with 
that  original  "benchmark"  condition,  attorney's  fees  may 
be  awarded  to  a  plaintiff  as  the  prevailing  party  even  though 
no  court  ever  decides  that  his  federal  rights  have  been  violated. 
In  settling  a  case  out  of  court,  a  school  board  attorney  should 
avoid  having  to  pay  the  plaintiffs  attorney's  fees  by  including 
an  express  prohibition  in  the  settlement  decree. 

•  2.  A  plaintiff  need  not  prevail  on  all  of  the  issues  in  a 
lawsuit  to  be  awarded  attorney  'sfees  as  a  prevailing  party. 
It  is  well  established  that  a  plaintiff  may  be  awarded 
attorney's  fees  as  a  prevailing  party  in  a  lawsuit  without 
being  granted  all  of  the  relief  originally  requested.11  This 
basic  rule  was  announced  in  lawsuits  that  were  settled 
before  trial,  but  it  also  applies  to  lawsuits  in  which  there 
has  been  a  full  trial  and  a  judicial  determination  of  the 
issues.  The  United  States  Supreme  Court,  in  Maher  v. 
Gagne.]i  affirmed  an  award  of  attorney's  fees  to  a  plaintiff 
who  had  not  prevailed  "in  every  particular"  but  had  won 
"substantially  all  of  the  relief  originally  sought  in  her 
complaint."  A  number  of  cases  illustrate  this  basic  rule.15 
In  Burl  v.  A /W,16  for  example,  a  former  teacher  brought  a 
Section  1983  lawsuit  alleging  that  she  had  been  dismissed 
without  adequate  notice  and  a  hearing.  She  sought  rein- 
statement and  an  award  of  back  pay.  Although  there  was  a 
legally  acceptable  reason  for  her  dismissal,  she  established 
that  the  manner  of  her  dismissal  violated  her  right  to 
procedural  due  process.  The  plaintiff  could  not  establish 
that  she  suffered  any  actual  injury  from  the  denial  of  due 
process  and  therefore  could  recover  only  nominal  damages. 
But  she  did  prevail  on  the  constitutional  issues  in  the 
lawsuit  and  therefore  was  entitled  to  an  award  of  reason- 
able attorney's  fees;  it  did  not  matter  that  she  recovered 
only  nominal  damages  and  was  denied  reinstatement.  It  is 
not  required  that  a  plaintiff  succeed  on  a  majority  of  the 
issues  in  a  lawsuit  in  order  to  be  considered  the  prevailing 
party;  nor  is  it  required  that  the  relief  awarded  take  any 
particular  form. 

#3.  A  plaintiff  may  be  a  prevailing  party  without  a  settle- 
ment or  trial  of  the  issues  if  his  efforts  in  the  lawsuit 
contributed  in  a  significant  way  to  achieving  some  benefit, 
but  not  if  the  relief  was  voluntarily  and  gratuitously  agreed 
to  by  a  defendant. 


10  The  two-step  ana l\ sis  is  (he approach  recommended  b\  the  Fourth 
Circuit  Court  of  Appeals  for  cases  settled  before  a  decision  on  the  merits 
599  F.2d  1319  (4th  Or  1979)  However,  the  test  also  applies  to  cases 
decided  on  the  merits.  Bly  v   Mcleod.  605  P. 2d  134  (4th  Cir.  1979) 

11  448  U.S.  122(1980) 

12  Bonnes  v.  Long,  599  F  2d  1319  (4th  Cir  1979)  Another  Fourth 
Circuit  decision  also  addressed  the  issue  of  attorney's  fees  in  this  case.  651 
F.2d  214  (4th  Cir    1981) 


13  Maher  v.  Gagne.  448  U.S.  122  (1980);  Bonnes  v.  Long.  599  F  2d 
1319  (4th  Cir.  1979) 

14  44X  U.S.  122(1980) 

15  Bills  v.  Hodges. 628  F. 2d  844  (4th  Cir.  1980);  Paxmanv.  Campbell, 
si  2  F.2d  848  (4th  Cir.  1980).  But  see  Franklin  v.  Shields,  569  F.2d  784  (4th 
Cir.  1977). 

16  585  F  2d  613  (4th  Cir.  1978). 
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This  rule  provides  that  a  plaintiff  may  be  a  prevailing 
party  if  his  lawsuit  serves  as  a  catalyst  to  cause  defendants 
to  grant  the  relief  requested,  even  though  the  defendant's 
conduct  makes  a  plaintiffs  lawsuit  unnecessary  and  results 
in  its  dismissal  before  trial.17  In  other  words,  a  plaintiff 
does  not  have  to  obtain  formal  judicial  relief  in  order  to 
recover  attorney's  fees  under  Section  1988. 18  Forexample, 
in  Williams  v.  Miller,1'1  the  Eighth  Circuit  Court  of  Appeals 
held  that  the  plaintiffs  could  be  considered  prevailing 
parties  even  though  their  lawsuit  was  dismissed  and  they 
were  not  awarded  formal  judicial  relief.  The  plaintiffs 
brought  a  class  action  lawsuit  alleging  that  the  community's 
public  schools  discriminated  against  female  students  and 
female  faculty  members  by  denying  them  adequate  athletic 
opportunites.  The  school  board  surveyed  female  students 
after  the  lawsuit  was  filed  and  decided  to  expand  the 
athletic  program.  At  the  plaintiffs'  request  the  lawsuit  then 
was  dismissed  before  trial.  Although  the  court  of  appeals 
recognized  that  the  school  board's  action  rendered  the 
plaintiffs'  lawsuit  moot,  it  held  that  the  plaintiffs  would  be 
entitled  to  attorney's  fees  as  the  prevailing  party  if  filing 
their  lawsuit  served  as  the  catalyst  for  the  board's  decision 
to  expand  its  athletic  program.  A  plaintiff  must  establish  a 
clear,  causal  relationship  between  the  lawsuit  brought  and 
the  practical  outcome  realized.20  The  chronological  se- 
quence of  events  is  an  important  factor  in  determining  the 
existence  of  a  causal  relationship  between  a  lawsuit  and  the 
results  obtained.21 

The  other  side  of  the  coin  is  that  a  plaintiff  who  receives 
relief  without  a  settlement  or  trial  of  the  issues  will  not  be 
considered  a  prevailing  party  entitled  to  attorney's  fees  if 
no  causal  link  is  established  between  his  lawsuit  and  the 
defendant's  actions.22  In  American  Constitutional  Party  v. 
Munro,22  for  example,  the  plaintiffs  were  not  considered 
prevailing  parties  even  though  legislation  following  their 
lawsuit  changed  a  challenged  election  law  provision  and 
made  their  lawsuit  moot.  The  plaintiffs  maintained  that 
their  lawsuit  contributed  to  the  subsequent  legislative 
action  by  a  legislator's  affidavit  one  year  later,  stating  that 
the  lawsuit  had  been  discussed  in  a  conference  committee. 
However,  there  also  was  evidence  in  the  record  that  the 


17.  See.  e.g..  Iranian  Students  Association  v.  Sawyer.  639  F.2d  1 160 
(5th  Cir.  1981):  Morrison  v.  Ayoob.  627  F.2d  669  (3d  Cir.  1980);  Robinson 
v.  Kimbrough.  620  F.2d  468  (5th  Cir.  1980). 

IX.  Robinson  v.  Kimbrough.  620  F  2d  468.  475  (5th  Cir.  1980). 

19  620  F.2d  199  (8th  Cir.  1980) 

20.  American  Constitutional  Party  v.  Munro.  650  F.2d  184.  188  (9th 
Cir.  1981);  Ross  v.  Horn.  598  F  2d  1312  (3d  Cir.  1979). 

21.  Iranian  Students  Association  v.  Sawyer.  639  F.2d  1 160  (5th  Cir 
1981);  Robinson  v.  Kimbrough.  620  F  2d  468  (5th  Cir   1980) 

22.  Cicero  vOlgiati.  473  F  Supp  653  (S.D.N.  Y.  1979);  Bush  v  Bays. 
463  F  Supp.  59  (ED.  Va.  1978).  See  also  Bly  v.  Mcleod.  605  F.2d  134 
(4th  Cir.  1979)  (dicta) 

23   650  F.2d  184  (9th  Cir    1981) 


proposed  changes  had  been  under  consideration  for  years. 
The  Ninth  Circuit  Court  of  Appeals  held  that,  considering 
the  chronology  of  events,  the  plaintiffs'  affidavit  did  not 
establish  that  their  lawsuit  was  a  material  factor  in  causing 
the  legislative  change.24  In  other  words,  a  plaintiff  will  not 
be  considered  the  prevailing  party  if  a  defendant  takes 
voluntary  action  that  is  not  somehow  prompted  by  the 
lawsuit.  To  be  considered  prevailing,  the  plaintiff  must 
establish  that  simple  knowledge  by  defendants  that  a  law- 
suit might  be  filed  would  not  by  itself  have  produced  the 
desired  result.25 

#4.  A  plaintiff  may  be  a  prevailing  party  and  receive  an 
interim  award  of  attorney's  fees  during  a  lawsuit  if  he 
establishes  entitlement  to  some  relief  on  the  merits,  but  not 
simply  for  prevailing  on  a  procedural  or  evidentiary  matter. 
A  victory  on  a  procedural  or  evidentiary  issue  in  a 
Section  1983  lawsuit  will  not  make  a  plaintiff  a  prevailing 
party  for  purposes  of  receiving  an  award  of  fees  under 
Section  1988. 2h  Forexample,  in  Hanrahan  v.  Hampton21 
the  court  of  appeals  reversed  a  trial  court's  verdict  entered 
before  trial  against  the  plaintiffs.  It  also  reversed  a  denial  of 
plaintiffs'  motion  to  discover  the  identity  of  an  informant, 
and  it  directed  the  trial  court  to  consider  sanctions  against 
the  defendants  for  failure  to  comply  with  certain  pretrial 
orders.  The  appeals  court  declared  the  plaintiffs  prevailing 
parties  on  appeal  and  awarded  attorney's  fees  for  time 
spent  on  that  portion  of  the  lawsuit.  The  United  States 
Supreme  Court  reversed  the  award  of  attorney's  fees  be- 
cause the  plaintiffs  had  not  prevailed  on  the  merits  of  their 
claims.  On  appeal  the  plaintiffs  had  established  that  they 
were  entitled  to  a  trial  of  the  lawsuit,  and  their  success  on 
the  procedural  and  evidentiary  rulings  might  affect  their 
success  at  the  trial.  Nevertheless,  a  jury  might  have  found 
that  they  were  not  entitled  to  any  relief  on  the  merits,  and 
therefore  the  plaintiffs  were  not  yet  prevailing  parties  en- 
titled to  an  award  of  attornev's  fees.28  A  contrary  result 


24.  A  plaintiffs  burden  probably  will  be  more  difficult  in  establishing 
that  legislative  reform  was  caused  by  his  lawsuit.  Cicero  v.  Olgiati.473  F. 
Supp  653.  655  (S.D.N.Y.  1979).  In  fact,  any  inquiry  at  all  into  legislative 
motive  may  be  impermissible.  Bly  v.  McLeod.  605  F.2d  1 34,  138.  n.  6  (4th 
Cir.  1979). 

25  Iranian  Students  Association  v.  Sawyer.  639  P. 2d  1 160  (5th  Cir. 
1981 1;  American  Constitutional  Party  v.  Munro.  650  F  2d  184  (9th  Cir. 
1981). 

26.  Smith  v  University  of  North  Carolina.  632  F  2d  316  (4th  Cir. 
1980);  Planned  Parenthood  of  Minnesota.  Inc.  v.  Citizens  for  Community 
Action.  558  F.2d  861  (8th  Cir.  1977). 

27.446  U.S.  754(1980). 

28.  A  grant  of  a  temporary  restraining  order  or  a  preliminary  iniunc- 
tion  usually  will  not  by  itself  make  a  plaintiff  a  prevailing  party  605  F.2d 
134  (4th  Cir  1979).  Contra  Kimbrough  v.  Arkanasas  Activities  Associa- 
tion. 574  F.2d  423  (8th  Cir  1978)  The  grant  of  a  permanent  injunction  is 
sufficient  to  make  the  plaintiff  the  prevailing  party.  Bills  v.  Hodges.  628 
F.2d  844  (4th  Cir    1980). 


often  would  require  a  defendant  who  prevailed  on  the 
merits  to  finance  a  plaintiffs  unsuccessful  lawsuit.  Even 
civil  rights  litigation  is  not  without  its  financial  risks  for 
plaintiffs.29 

But  a  plaintiff  who  establishes  a  right  to  some  relief  on 
the  merits  during  the  course  of  a  lawsuit  may  receive  an 
interim  award  of  attorney's  fees.'0  An  interim  award  might 
be  allowed,  for  example,  if  a  plaintiff  is  granted  a  judgment 
before  trial  on  some  issues  in  a  lawsuit,  although  other 
issues  are  decided  in  the  defendant's  favor  or  reserved  until 
trial.31  Interim  attorney's  fees  also  might  be  awarded  for 
certain  phases  of  a  lawsuit,  particularly  school  desegrega- 
tion cases,  in  which  a  court  often  retains  jurisdiction  for  a 
long  time  and  issues  a  series  of  remedial  orders." 

05.  A  plaintiff  may  be  a  prevailing  party  on  appeal  and 
receive  attorney's  fees  for  time  spent  on  that  portion  of  a 
lawsuit  even  if  the  appeal  simply  preserves  relief  granted  by 
a  trial  court  and  does  not  establish  an  entitlement  to  any 
additional  relief. 

The  United  States  Supreme  Court,  in  Hutto  v.  Finney." 
held  that  a  plaintiff  may  be  a  prevailing  party  on  appeal 
and  receive  an  award  of  attorney's  fees  limited  to  time 
spent  on  that  phase  of  the  lawsuit.  In  that  case  a  trial  court 
had  found  that  challenged  prison  conditions  were  unconsti- 
tutional and  had  entered  a  series  of  orders  to  remedy  those 
conditions.  It  declared  that  the  plaintiffs  had  prevailed  and 
ordered  the  defendants  to  pay  their  attorney's  fees.  Defend- 
ants appealed  one  of  the  trial  court's  orders  and  its  award 
of  attorney's  fees.  The  appellate  court  affirmed  the  trial 
court's  order  and  its  attorney's  fees  award  and  also  ordered 
the  defendants  to  pay  the  plaintiffs' attorney's  fees  for  time 
spent  on  the  appeal.  The  Supreme  Court  upheld  the  award 
of  attorney's  fees  to  the  plaintiffs  for  the  time  spent  on 
appeal  because  they  had  prevailed  in  that  phase  of  the 
lawsuit. 

Subsequent  federal  court  decisions  have  suggested  sever- 
al rules  regarding  awards  of  attorney's  fees  for  time  spent 
on  appeal.  Of  course,  a  plaintiff  will  be  considered  a 
prevailing  party  on  appeal  if  he  establishes  for  the  first  time 
that  he  is  entitled  to  some  relief  on  the  merits.'4  For 
example,  in  Wallace  v.  King3*  the  trial  court  dismissed 
plaintiffs'  lawsuit  against  several  police  officers,  which 


29.  Smith  \    Onncrsits  ol  North  Carolina.  632  F  2d  .116  (4th  Cir 
19X0) 

30  Dtx\    Marshall.  622  F.2d  1 18  (5th  Cir.  1980):  Howard  \   I'helps. 
44.1  F    Supp    174  If   I)    la    I97X). 

31  Westfallv.  Board  of  Commissioners.  477  F.  Supp.  862  (N.D.  Cia 
1979) 

32  W  heeler  \    Durham  Cm  Board  of  Education.  5X5  F  2d  618.  622 
14th  Cir    197X1 

S3   417  |!  S   67X  (197X1 

14,    Bond   ^     Stanton.  630   F  2d    12.11   (7th   Cir     19X0):   Morrow  v. 
Dill.nl    580  f  2d  12X4  (5th  Cir    I97X). 
35   651)  (   2d  529  (4th  Cir    19X1) 
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alleged  that  the  officers  had  conducted  unconstitutional 
searches  of  their  residences.  The  Fourth  Circuit  Court  of 
Appeals  ruled  that  the  searches  were  unconstitutional  and 
reversed.  It  instructed  the  trial  court  to  grant  injunctive 
and  declaratory  relief  to  the  plaintiffs  and  to  award  them 
reasonable  attorney's  fees  because  they  had  prevailed  on 
appeal.  A  plaintiff  also  will  be  entitled  to  reasonable  attor- 
neys' fees  for  time  spent  on  appeal  successfully  defending 
relief  already  granted  by  a  trial  court.16  That  is  true  even  if 
plaintiff  does  not  establish  a  right  to  further  relief  on 
appeal  and  instead  simply  preserves  relief  granted  by  a  trial 
court,  such  as  an  award  of  damages."  A  plaintiff  may  be  a 
prevailing  party  on  appeal  if  the  only  issue  considered  is  his 
entitlement  to  attorney's  fees  for  time  spent  obtaining  relief 
in  a  lower  court. ,K  A  defendant  who  does  not  prevail  in  a 
trial  court  must  ask  a  practical  question:  Are  the  potential 
benefits  of  appealing  the  lower  court's  judgment  out- 
weighed by  the  risk  of  having  to  pay  additional  plaintiffs 
attorney's  fees  if  the  lower  court's  judgment  is  affirmed? 
Unfortunately,  the  fear  of  having  to  pay  a  plaintiffs  addi- 
tional attorney's  fees  on  appeal  will  deter  some  defendants 
with  a  reasonable  chance  of  success  from  pursuing  an 
appeal. 

#6.  A  plaintiff  may  receive  an  award  of  attorney's  fees  if 
he  prevails  on  a  state  law  claim  that  does  not  authorize  an 
award  of  fees,  but  only  if  that  claim  is  joined  with  a 
substantial  federal  claim  that  arises  out  of  the  same  nucleus 
ol  facts. 

In  United  Mine  Workers  v.  Gibbs.^  the  United  States 
Supreme  Court  held  that  a  federal  court  could  exercise 
jurisdiction  over  state  law  claims  in  a  lawsuit  if  (1)  the 
federal  claim  is  not  "obviously  frivolous"  or  "absolutely 
devoid  of  merit,"4"  and  (2)  the  federal  and  state  law  claims 
"derive  from  a  common  nucleus  of  operative  fact."  For 
example,  a  student  might  allege  that  corporal  punishment 
administered  to  him  was  so  severe  that  it  violated  his 
substantive  due  process  rights.41  This  legal  doctrine  permits 
a  federal  court  also  to  hear  and  decide  a  damages  claim 
under  state  law  for  civil  assault  arising  out  of  the  same 
incident.  If  such  claims  are  joined  with  federal  constitu- 
tional issues,  however,  a  trial  court  must  attempt  to  resolve 
the  lawsuit  on  the  basis  of  the  state  law  claim  in  order  to 
avoid  unnecessary  constitutional  decisions.4-'  A  plaintiff 
who  prevails  on  a  pendent  state  law  claim  in  a  Section  1983 


.16.  Gurule  v.  Wilson.  6.15   F.2d  782  (10th  Cir.    19X0):  Paxman  v. 
Campbell.  612  F  2d  848  (4th  Cir.  1980) 

.17.  Vasque/  v.  Fleming.  617  F.2d  .1.14  (.Id  Cir    1980). 

38.  Foxv   Parker. 626  F.2d  35 1  (4th  Cir.  19X0).  Sou/a  v.  Southworth. 
564  F  2d  609  (1st  Cir.  1977). 

39.  .181  U  S    715(1966) 

40.  Hagan  \    lavine.  415  U.S.  528.516-17(1974). 

41  Hall  v  Tawney.621  F  2d  607  (4th  Cir    19X0) 

42  Hagan  \.  Iasine.415  U.S.  at  546 
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lawsuit  that  contains  a  substantial  and  undecided  constitu- 
tional claim  may  receive  an  award  of  attorney's  fees  pursu- 
ant to  Section  1988.43 

For  example,  in  Seals  v.  Quarterly  County  Court,44  the 
Sixth  Circuit  Court  of  Appeals  held  that  plaintiffs  who 
prevailed  in  a  lawsuit  on  the  basis  of  a  state  law  claim  that 
was  joined  with  a  substantial  constitutional  claim  were 
entitled  to  attorney's  fees.  Their  lawsuit  alleged  that  the 
county's  at-large  election  plan  violated  their  state  and 
federal  constitutional  rights.  The  district  court  first  entered 
judgment  for  the  plaintiffs  on  state  constitutional  and 
statutory  law  grounds,  but  it  also  declared  that  their  federal 
constitutional  rights  were  not  violated  and  therefore  denied 
their  requested  attorney's  fees.  The  court  of  appeals  held 
that  the  trial  court  should  not  have  addressed  the  federal 
constitutional  issue  because  grounds  for  decision  were 
available  under  state  law.  The  plaintiffs  prevailed  on  a 
state  law  claim  that  was  joined  with  a  nonfrivolous  consti- 
tutional claim  that  arose  out  of  a  common  nucleus  of  fact. 
Therefore  they  should  have  received  an  award  of  attorney's 
fees  under  Section  1988.  Significantly,  a  plaintiff  must  be 
denied  attorney's  fees  if  he  prevails  on  a  pendent  state  law 
claim  but  the  constitutional  claim  is  actually  decided  on 
the  merits  against  him.45  Also,  the  same  legal  theory  has 
been  applied  to  award  attorney's  fees  to  a  plaintiff  who  has 
prevailed  on  a  federal  statutory  claim  joined  with  a  substan- 
tial constitutional  claim  that  was  not  decided.46 


Special  Circumstances  for 
Denying  Attorney's  Fees 

The  recognized  legal  rule  is  that  a  prevailing  plaintiff 
"should  ordinarily  recover  an  attorney's  fee  unless  special 
circumstances  would  render  such  an  award  unjust"41 


43.  Kimbrough  v.  Arkansas  Activities  Association.  574  F.2d  423  (8th 
Cir.  1978);  Milwe  v.  Cavuoto.  653  F.2d  80  (2d  Cir.  198 1 )  (dicta);  Burchett 
v.  Bower.  470  F.  Supp.  I170(D.  Ariz.  1979).  Bui  see  Ward  Lumber  Co  v. 
Brooks.  273  S.E.2d  331  (N.C.  App.  1981). 

44.  562  F.2d  390  (6th  Cir.  1977), 

45.  634  F.2d  740  (4th  Cir.  1980):  Bunting  v.  City  of  Columbia.  639 
F.2d  1090  (4th  Cir.  1981). 

46.  Lund  v.  Affleck.  587  F.2d  75  ( 1st  Cir.  1978);  Brown  v.  Stanton.  617 
F.2d  1224  (7th  Cir.  1980).  Certain  federal  statutes  provide  an  exclusive 
remedy  for  their  violation  and  may  not  be  enforced  in  a  Section  1983 
lawsuit.  In  those  cases,  a  plaintiff  also  would  not  be  entitled  to  recover 
attorney's  fees  under  Section  1988.  Forexample.it  has  been  held  that  the 
Education  for  All  Handicapped  Children  Act  (PL.  94-142)  creates  an 
exclusive  judicial  remedy  and  may  not  be  enforced  in  a  Section  1983 
lawsuit.  A  plaintiff  who  enforces  his  rights  under  the  EAHCA  may  not 
recover  attorney's  fees  under  Section  1988.  and  the  EAHCA  itself  does 
not  authorize  a  fees  award.  Anderson  v.  Thompson.  658  F.2d  1205  (7th 
Cir.  1981).  See  Hymes  v.  Harnett  County  Board  of  Education.  664  F.2d 
410  (4th  Cir.  1981). 

47.  Hughes  v.  Rowe.  449  U.S.  5.  15  ( 1980)  (per  curiam). 


Again,  the  existence  of  special  circumstances  should  be 
addressed  only  after  a  plaintiff  has  established  that  he  is  a 
prevailing  party.  A  prevailing  plaintiff  is  not  automatically 
entitled  to  an  award  of  attorney's  fees,  but  a  lower  court's 
discretion  in  denying  attorney's  fees  is  narrowly  limited.  In 
fact,  claims  of  special  circumstances  raised  by  losing  de- 
fendants are  almost  always  rejected.  The  reason:  Section 
1988  is  designed  to  encourage  private  lawsuits  to  remedy 
civil  rights  violations,  and  courts  therefore  have  been  reluc- 
tant to  carve  out  a  liberal  "special  circumstances"  exception 
that  might  discourage  those  lawsuits.  Unfortunately,  attor- 
neys for  losing  defendants  have  shown  little  imagination  in 
arguing  for  the  existence  of  special  circumstances.  The 
typical  case  involves  a  half-hearted  argument  for  the  exis- 
tence of  special  circumstances  under  conditions  that  usually 
have  been  rejected  by  previous  court  decisions.  As  a  result, 
the  reported  decisions  contain  an  overwhelming  number 
of  conditions  that  have  been  rejected  as  special  circum- 
stances and  only  a  handful  of  recognized  special  circum- 
stances for  denying  attorney's  fees. 


Recognized  Special  Circumstances 

#  1.  Totality-of-Circumstances  Test.  Several  leading  deci- 
sions have  balanced  a  combination  of  factors  in  deciding 
that  there  were  special  circumstances  sufficient  to  deny 
attorney's  fees  to  a  prevailing  plaintiff.48  The  leading  case 
in  which  special  circumstances  have  been  recognized  is 
Chastang  v.  Flynn  and  Em  rich  Company.49  Two  male 
plaintiffs  successfully  challenged  a  retirement  plan  that 
gave  females  who  retired  early  a  larger  share  of  their 
accumulated  interest  than  it  gave  to  males  who  did  so.  The 
Fourth  Circuit  Court  of  Appeals  upheld  the  district  court's 
refusal  to  award  attorney's  fees  to  the  prevailing  plaintiffs 
for  the  following  combination  of  reasons:  ( 1)  the  plan  was 
adopted  at  a  time  when  such  discrimination  was  not  illegal; 

(2)  the  plan  was  administered  by  an  independent  committee 
and  could  not  be  unilaterally  modified  by  the  defendants; 

(3)  the  defendants  negotiated  to  change  the  plan  as  soon  as 
the  law  was  clarified;  (4)  the  defendants  had  no  economic 
interest  in  perpetuating  an  illegal  plan;  and  (5)  the  defend- 
ants' modification  of  the  plan  came  before  and  was  not 
prompted  by  the  plaintiffs'  lawsuit.  That  combination  of 
factors  was  enough  to  satisfy  the  "special  circumstances" 


48.  See.  e.g..  Buxton  v  Patel.  595  F  2d  H82(9thCir.  1979);Zarcone  v. 
Perry.  581  F.2d  1039  (2d  Cir.  1978). 

49.541  F.2d  1040  (4th  Cir.  1976).  The  plaintiffs  in  Chastang  brought 
their  lawsuit  and  prevailed  under  Title  VII.  It  is  generally  accepted  that 
the  standards  for  an  award  of  attorney's  fees  under  Section  1988  are  the 
same  as  those  under  Title  VII  Smith  v.  University  of  North  Carolina.  632  j 
F.2d  316.  350  (4th  Cir.  1980). 


test  and  justified  a  denial  of  attorney's  fees  to  the  prevailing 
plaintiffs. 

Any  attempt  to  distill  from  this  case  and  others  concrete 
rules  that  might  be  useful  in  predicting  the  existence  of 
special  circumstances  in  future  cases  is  dangerous,  if  not 
foolish.  Even  so,  a  couple  of  tentative  observations  may  be 
helpful.  A  losing  defendant  apparently  stands  a  better 
chance  of  establishing  special  circumstances  if  he  can  put 
forward  one  compelling  reason  for  denying  attorney's  fees. 
That  one  reason  should  strongly  indicate  that  the  under- 
lying purposes  of  Section  1 988  do  not  require  an  award  of 
attorney's  fees  in  a  particular  case.  In  Chastang,  it  was 
considered  important  that  (a)  the  defendants  changed  their 
discriminatory  plan  before  plaintiffs  brought  their  lawsuit 
and  (b)  the  suit  was  not  a  catalyst  that  caused  the  defend- 
ants to  amend  their  illegal  plan.  Of  course,  any  major 
reason  for  denying  attorney's  fees  ideally  should  be  sup- 
ported by  other  specific  reasons  that  in  combination  might 
rise  to  the  level  of  special  circumstances.  It  is  tempting  to 
summarize  these  and  other  cases  that  have  found  special 
circumstances  as  conclusions  by  those  courts  that  an  award 
of  attorney's  fees  simply  would  have  been  unfair.50  That 
may  be  true  in  some  cases,  but  most  of  the  courts  that  have 
found  the  existence  of  special  circumstances  have  carefully 
analyzed  the  unique  facts  of  each  case  in  light  of  the 
underlying  purposes  of  Section  1988. 5I 


Special  Circumstances  Rejected 

#  1 .  //  is  not  a  special  circumstance  that  a  prevailing 
plaintiffs  attorney  is  paid  by  a  publicly  funded  legal  services 
organization. 

A  number  of  losing  defendants  have  argued  that  they 
should  not  be  required  to  pay  attorney's  fees  to  a  prevailing 
plaintiffs  legal  services  attorney.  That  argument  may  strike 
a  sympathetic  chord  in  some  hearts,  but  it  has  not  been 
accepted  as  a  special  circumstance  to  support  a  denial  of 
attorney's  fees.  A  court  should  ignore  the  fact  that  a 
prevailing  plaintiffs  attorney  is  employed  by  a  legal  services 
organization  in  deciding  whether  to  award  attorney's  fees.52 
That  rule  applies  whether  federal53  or  state54  funds  account 


50.  Aho  v  Clark.  608  F.2d  365  (9th  Cir.  1979);  Naprstek  v.  City  of 
Norwich.  433  F  Supp.  1369  (N.D.N. Y.  1977) 

51  See.  e.g..  Scheriff  v.  Beck.  452  F  Supp  1254  (D  Colo.  1978): 
Huntley  v.  Community  School  Board  of  Brooklyn.  579  F.2d  738  (2d  Cir. 
1978). 

52.  Leeds  v.  Watson.  630  F  2d  674  (9th  Cir  1980);  Webb  v.  Aggrey. 
4X1  F.  Supp.  651  (N  D   Ohio  1979). 

53  Bills  v.  Hodges.  628  F.2d  844  (4th  Cir  1980):  Brown  v.  Stanton. 
617  F. 2d  1224  (7th  Cir.  1980).  See  also  New  York  Gaslight  Club.  Inc.  v. 
Carey.  447  U.S.  54  ( 1980).  Bui  see  Gagne  v.  Maher.  594  F.2d  336  (2d  Cir. 
1979) 

54  Dennis  v.  Chang.  61 1  F  2d  1302  (9th  Cir    1980) 
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for  some  portion  of  the  legal  services  organization's  bud- 
get. It  also  applies  when  a  prevailing  plaintiff  could  have 
afforded  to  hire  his  own  attorney.55 

Two  basic  justifications  have  been  offered  to  support 
awarding  attorney's  fees  to  legal  services  organizations 
that  represent  prevailing  plaintiffs.  First,  legal  services 
organizations  operate  on  austere  budgets  and  must  care- 
fully allocate  their  scarce  resources.  An  award  of  attorney's 
fees  to  those  organizations  encourages  greater  enforcement 
of  civil  rights  because  it  replenishes  their  budgets  and 
enables  them  to  bring  more  lawsuits.  Even  though  an 
attorney's  fees  award  may  not  be  needed  to  encourage  a 
plaintiffs  attorney  to  bring  a  civil  rights  lawsuit,  liability 
for  a  fees  award  under  Section  1988  also  may  deter  the 
intentional  violation  of  federal  rights.56 

#2.  //  is  not  a  special  circumstance  that  a  prevailing 
plaintiff  could  easily  afford  to  pay  for  his  attorney 's 
services. 

It  has  uniformly  been  held  that  a  prevailing  plaintiffs 
ability  to  hire  his  own  attorney  is  not  a  special  circumstance 
that  alone  would  justify  a  denial  of  attorney's  fees.  A 
prevailing  plaintiff  is  entitled  to  an  award  of  attorney's  fees 
under  Section  1988  even  when  he  is  able  to  hire  his  own 
attorney  and  there  are  no  financial  obstacles  to  the  enforce- 
ment of  his  civil  rights.57  For  example,  in  Sargeant  v. 
Sharp™  a  prevailing  plaintiffs  attorney  was  adequately 
compensated  by  a  contingent  fee  and  the  plaintiff  was  not 
obliged  to  pay  him  a  penny.  The  First  Circuit  Court  of 
Appeals  ruled  that  the  existence  of  a  fee  agreement  that 
adequately  compensated  a  prevailing  plaintiffs  attorney 
was  not  a  special  circumstance  that  would  justify  a  denial 
of  attorney's  fees  under  Section  1988.59  A  denial  of  attor- 
ney's fees  under  such  circumstances  would  grant  a  windfall 
to  defendants  and  might  discourage  the  private  enforce- 
ment of  civil  rights.  In  other  words,  "Congress  did  not 
intend  that  vindication  of  statutorily  guaranteed  rights 
would  depend  on  the  private  party's  economic  resources  or 
on  the  availability  of  free  legal  assistance.1160 

#3.  It  is  not  a  special  circumstance  that  a  prevailing 
plaintiffs  attorney  undertook  the  case  without  any  expec- 
tation of  being  compensated  by  the  plaintiff. 

This  is  a  minor  variation  on  the  rejected  special  circum- 
stance discussed  above.  In  Witherspoon  v.  Sielaff,61  for 


55.  Bills  v.  Hodges.  628  F.2d  844.  847  (4th  Cir.  1980) 

56.  Carey  v.  Piphus.  435  U.S.  247.  258  n.  1 1  ( 1978). 
57    Milwe  v   Cavuoto.  653  F.2d  80.  83  (2d  Cir    1981 

Society  for  Krishna  Consciousness.  Inc.  v.  Collins.  609  F.2d  151 
1980);  Bunn  v.  Central  Realty  of  Louisiana.  592  F.2d  891.  892 
1979) 

58.  579  F.2d  645  (1st  Cir.  1978). 

59.  Contra  Zarcone  v.  Perry.  581  F  2d  1039  (2d  Cir    1978). 

60.  Gore  v.  Turner.  563  F.2d  159.  164  (5th  Cir.  1977). 

61   507  F  Supp.667(N.D.  111.  1981).  See  also  Seber  v.  Berko 
F  Supp  686 (E.D.N. Y.  1979). 


(5th  Cir. 
(5th  Cir. 
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example,  two  court-appointed  attorneys  from  a  prestigious 
Chicago  law  firm,  who  had  agreed  to  represent  the  plaintiff 
without  a  fee,  successfully  brought  a  civil  rights  lawsuit 
against  the  Illinois  Department  of  Correction  on  behalf  of 
a  prisoner.  The  court  awarded  fees  to  them,  even  though 
they  undoubtedly  would  have  continued  to  provide  free 
legal  services  without  the  award.  Its  rationale:  ( 1 )  an  award 
of  attorney's  fees  serves  an  important  deterrent  purpose, 
and  (2)  attorneys  should  not  be  penalized  by  a  denial  of 
attorney's  fees  for  past  and  future  acceptance  of  civil  rights 
cases  without  a  fee. 

#4.  A  losing  defendant's  inability  to  pay  is  not  a  special 
circumstance  that  would  justify  a  denial  of  attorney  sfees 
to  a  prevailing  plaintiff. 

No  court  has  accepted  a  losing  defendant's  inability  to 
pay  as  a  special  circumstance  that  would  support  a  denial 
of  attorney's  fees  to  a  prevailing  plaintiff.62  An  award  of 
attorney's  fees  against  any  losing  party  is  bound  to  produce 
some  financial  hare"  hip,  but  any  such  hardship  is  out- 
weighed by  the  need  to  encourage  the  private  enforcement 
of  important  civil  rights.63  In  McPherson  v.  School  District 
ttl86,M  for  example,  a  prevailing  plaintiff  was  awarded 
attorney's  fees  in  a  desegregation  case  against  a  school 

district  that  was  facing  "critical  financial  difficulties "*5 

A  losing  defendant's  inability  to  pay  an  attorney's  fees 
award  does  not  justify  a  complete  denial  of  attorney's  fees, 
but  it  may  affect  the  time  over  which  payment  of  a  fee 
award  may  be  spread  and  the  amount  of  interest  to  be 
charged  on  such  deferred  payments.  Similarly,  the  fact 
that  a  losing  defendant  has  his  own  attorney's  fees  to  pay  is 
not  a  special  circumstance  that  would  justify  a  denial  of  an 
attorney's  fees  award  to  a  prevailing  plaintiff.66 

•  5.  It  is  not  a  special  circumstance  that  a  prevailing 
plaintiff's  attorney 's  fees  ultimately  will  be  paid  by  "inno- 
cent taxpayers"  who  were  not  responsible  for  the  chal- 
lenged condition. 

An  award  of  attorney's  fees  under  Section  1988  to  a 
plaintiff  who  prevails  against  a  state,  local,  or  school  offi- 
cial may  be  paid  by  the  state  or  a  local  governing  body.67  In 
Criterion  Club  of  Albany  v.  Board  of  Commissioners,™  the 
plaintiffs  successfully  challenged  the  method  for  electing 
county  commissioners  because  the  plan  discriminated 
against  black  residents.  The  defendants  unsuccessfully 


62.  Entertainment  Concepts.  Inc..  Ill  \  Macieiewski.  631  F.2d.  497 
(7th  dr.  1980). 

63  Riddell  v  National  Democratic  Party.  624  F.2d  539  (5th  Cir 
1980). 

64.  465  F.  Supp.  749  (S.D   111.  1978). 

65.  Id  at  755.  See  also  Johnson  v.  State  of  Mississippi.  606  F.2d  635 
(5th  Cir.  1979). 

66   Robinson  v.  Kimbrough.  652  F.2d  458  (5th  Cir.  1981). 

67.  See  text  accompanying  note  102 

68.  594F.2d  1 18  (5th  Cir    1979) 


argued  that  an  award  of  attorney's  fees  would  unfairly 
burden  the  present  taxpayers  for  a  discriminatory  system 
that  had  been  instituted  twenty  years  earlier.  The  court  of 
appeals  decided  that  Section  1988  was  amended  to  permit 
attorney's  fees  awards  to  plaintiffs  who  successfully  chal- 
lenge longstanding  civil  rights  violations.  The  need  to 
encourage  the  private  enforcement  of  civil  rights  laws 
through  an  award  of  attorney's  fees  outweighs  any  burden 
that  such  an  award  might  place  on  local  taxpayers.69 

•  6.  //  is  not  a  special  circumstance  that  a  plaintiff  prevailed 
on  issues  in  a  lawsuit  that  were  simple  and  could  be 
handled  routinely. 

The  courts  that  have  addressed  this  alleged  special  cir- 
cumstance have  held  that  a  plaintiff  may  be  awarded 
attorney's  fees  even  for  prevailing  on  a  fairly  unimportant 
issue.70  In  fact,  a  prevailing  plaintiff  was  awarded  fees  for 
time  spent  by  his  attorney  during  the  course  of  a  lawsuit, 
even  though  only  a  trivial  issue  was  pending  for  decision 
on  the  effective  date  of  the  amendment  to  Section  1988.71 
The  language  of  Section  1988  does  not  make  the  applicabil- 
ity of  its  attorney's  fees  provisions  contingent  upon  the 
significance  or  difficulty  of  the  issues  involved  in  a  lawsuit. 
No  federal  court  has  been  willing  to  imply  such  a  basic 
threshold  requirement.72 

#  7.  ft  is  not  a  special  circumstance  that  a  plaintiff  prevailed 
on  legal  issues  in  a  lawsuit  that  were  novel  or  that  the  issues 
involved  unsettled  areas  of  the  law. 

A  major  purpose  in  authorizing  an  award  of  attorney's 
fees  to  a  prevailing  party  is  to  encourage  lawsuits  in 
undeveloped  areas  of  civil  rights  law.  Several  federal  ap- 
pellate courts  have  recognized  that  a  major  purpose  behind 
the  attorney's  fees  amendment  would  be  frustrated  if  a 
prevailing  plaintiff  was  denied  attorney's  fees  because  his 
lawsuit  involved  an  unsettled  area  of  the  law.73  On  the 
contrary,  the  novelty  of  a  prevailing  plaintiffs  claim  mili- 
tates in  favor  of  awarding  attorney's  fees.  The  reason:  It  is 


69.  Robinson  v.  Kimbrough.  652  F.2d  458. 467  (5th  Cir.  1981);  Aware 
Woman  Clinic.  Inc.  v.  City  of  Cocoa  Beach.  629  F.2d  1 146  (5th  Cir.  1980); 
Riddell  v.  National  Democratic  Party,  624  F.2d  539,  545  (5th  Cir.  1980); 
Johnson  v.  State  of  Mississippi.  606  F.2d  635.  637  (5th  Cir.  1979). 

70.  Staten  v.  Housing  Authority.  638  F.2d  599  (3d  Cir  1980)  Like 
many  other  circumstances  that  the  federal  courts  have  refused  to  recognize 
as  special,  however,  the  simplicity  of  the  issues  involved  in  a  lawsuit  may 
be  a  relevant  factor  in  determining  the  amoum  of  attorney's  fees  awarded. 
Id.  at  605. 

71    David  v.  Travisono,  621  F.2d  464  ( 1st  Cir    1980) 

72.  The  test  announced  by  the  Fourth  Circuit  Court  of  Appeals  states 
that  a  plaintiff  must  prevail  on  a  significant  issue  in  order  to  recover 
attorney's  fees.  But  that  court  has  never  invoked  that  requirement  as  a 
basis  for  denying  attorney's  fees.  Bonnes  v.  Long.  599  F  2d  1 3 19  (4th  Cir. 
1979). 

73.  Tillman  v.  Wheaton-Haven  Recreation  Association,  Inc..  517 
F.2d  1141.  1 147  (4th  Cir  1975);  Northcross  v.  Board  of  Education.  61 1 
F  2d  624.  635  (6th  Cir.  1979). 


more  difficult  to  locate  an  attorney  willing  to  accept  a  civil 
rights  case  that  may  involve  arguing  untried  legal  theories. 
A  plaintiffs  attorney  who  wins  such  a  case  ought  to  be 
compensated  for  the  greater  risk  and  effort  required  in 
pursuing  novel  claims,  especially  since  henceforth  others 
may  be  able  to  take  advantage  of  previously  unrecognized 
civil  rights.74 

#8.  //  is  not  a  special  circumstance  that  a  prevailing 
plaintiff  was  awarded  only  nominal  damages  or  that  he 
suffered  insignificant  actual  injury  and  received  only  a 
small  award  of  compensatory  damages. 

A  plaintiff  who  prevails  on  the  merits  of  a  lawsuit  and 
recovers  only  nominal  damages  is  still  eligible  to  receive  an 
award  of  attorney's  fees  under  Section  1988.75  In  Carey  v. 
Piphus,lb  the  United  States  Supreme  Court  held  that  a 
plaintiff  who  has  been  deprived  of  procedural  due  process 
must  establish  that  the  deprivation  caused  some  actual 
injury  in  order  to  recover  more  than  nominal  damages.  But 
the  prevailing  plaintiff  in  such  a  case  may  recover  attorney's 
fees  in  addition  to  an  award  of  nominal  damages.77 

If  an  award  of  nominal  damages  will  support  an  award 
of  attorney's  fees,  it  naturally  follows  that  a  small  compen- 
satory damages  award  also  will  justify  a  fees  award.7*  In 
Coop  v.  City  of  South  Bend,19  the  plaintiffs  suffered  a 
minor  violation  of  their  Fourth  Amendment  rights  when 
police  officers  posed  as  electric  company  employees  and 
entered  their  house  in  order  to  authenticate  a  similar  entry 
into  a  neighbor's  house.  No  significant  actual  damage 
resulted,  and  a  jury  awarded  plaintiffs  $510  in  compensa- 
tory damages.  That  small  award  was  ruled  sufficient  to 
support  an  award  of  $6,000  in  attorney's  fees  to  the  prevail- 
ing plaintiffs.  On  the  other  hand,  a  substantial  award  of 
compensatory  damages  does  not  preclude  an  award  of 
attorney's  fees.80 


74.  Teitelbaum  v.  Sorenson.  648  I  2d  1248,  1250  (9th  Cir.  1981). 

75.  Milwe  v.  Cavuoto,  653  I  2d  SO.  X4  (2d  Cir.  14X1):  Perez  \ 
University  ol  Puerto  Rico. 600  F.2d  l.2(lstCir  1979)  Contra  Huntley  v. 
Community  School  Board.  579  F  2d  738  (2d  Cir   1978) 

76.  4TS  U.S   2-P  (I97X). 

77.  Buri  \  Abel,  585  1  2d  613.  618  (4th  Cir  1978)  l"he  Supreme 
Couri  recognized  the  possibility  ol  an  attorney's  fees  award  to  plaintiffs  in 
cases  involving  only  nominal  damages  in  Caret  435  U.S  257.  n  II. 
However,  (he  Fourth  Circuit  Court  of  Appeals  also  recognized  that  a 
prevailing  plaint  ill's  recover)  ol  nominal  damages  is  a  factor  that  maybe 
considered  in  fixing  the  amount  of  an  attorney's  fees  award  5s*  1  2d  al 
618 

78  I  ox  v  Parker.  626  I  2d  351  (4th  Cir.  1980)  (prevailing  plaintifl 
who  was  awarded  S5  in  a  police  misconduct  lawsuit  is  entitled  to  recovet 
attorney's  lees) 

79.635  F.2d  652  (7th  Cir.  1980) 

x(l  Sec  I  illman  v  Wheaton-Haven  Recreation  Association.  Inc  .517 
F-.2d  1141.  1 147  (4th  Cir  1975)  (attorney's  fees  award  granted  pursuant  to 
Title  II  of  Civil  Rights  An  ol  1964). 
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#9.  It  is  not  a  special  circumstance  that  a  prevailing 
plaintiff's  lawsuit  furthers  his  private  interests  and  does  not 
directly  benefit  others. 

Losing  defendants  often  have  argued  that  attorney's  fees 
should  be  allowed  under  Section  1988  only  if  a  prevailing 
plaintiffs  lawsuit  enforces  the  civil  rights  of  the  public  at 
large.  In  other  words,  attorney's  fees  should  be  awarded  if 
a  prevailing  plaintiff  acts  as  a  private  attorney  general  but 
not  if  the  relief  achieved  benefits  only  the  plaintiff.  The 
federal  courts  of  appeals  have  rejected  that  argument.81 
Section  1988  was  intended  to  remove  financial  barriers  to 
the  enforcement  of  civil  rights  by  private  citizens.  A  plaintiff 
therefore  is  not  required  to  establish  that  his  successful  civil 
rights  lawsuit  benefited  others.  Though  at  least  two  lower 
federal  court  decisions  have  denied  attorney's  fees  to  a 
prevailing  plaintiff  because  his  lawsuit  did  not  vindicate  an 
important  public  interest,82  those  cases  represent  an  ex- 
treme minority  view  and  probably  are  limited  to  the  unique 
facts  involved  in  each  case. 

#10.  ft  is  not  a  special  circumstance  that  a  prevailing 
plaintiff's  lawsuit  does  not  involve  an  allegation  of  invidi- 
ous discrimination  based  on  a  protected  classification. 
such  as  race.  sex.  or  religion. 

Section  1988  authorizes  an  award  of  attorney's  fees 
whenever  a  plaintiff  prevails  in  a  lawsuit  brought  under  42 
U.S.C.  §  1983.  Section  1983  permits  a  lawsuit  to  enforce 
federal  constitutional  and  statutory  rights.  For  example,  a 
Section  1983  lawsuit  may  be  brought  to  enforce  someone's 
rights  under  the  Social  Security  Act.  Such  a  suit  also  may 
be  brought  to  recover  damages  for  the  violation  of  some- 
one's First  Amendment  right  to  free  speech.  Any  private 
citizen  may  bring  a  Section  1983  lawsuit  to  enforce  those 
federal  rights  that  do  not  allege  invidious  discrimination 
and,  if  he  prevails,  may  receive  an  award  of  attorney's  fees 
under  Section  1988.  As  a  result,  a  prevailing  plaintiff  may 
recover  attorney's  fees  even  though  his  lawsuit  does  not 
involve  a  claim  of  discrimination  based  on  an  inherently 
offensive  classification.8' 

#11.  ft  is  not  a  special  circumstance  sufficient  to  deny 
attorney  v  fees  that  a  losing  defendant  enforced  a  statute 
subsequently  declared  unconstitutional  with  a  good-faith 
belief  that  it  was  constitutional. 

This  alleged  special  circumstance  has  been  unanimously 
rejected  by  the  federal  courts  of  appeals.  In  Riddell  v. 


XI.  Perez  v.  University  of  Puerto  Rico.  600  F.2d  I  (1st  Cir  1979); 
Zarconev.  Perry. 5X1  F.2d  1037 (2d Cir.  1978); Valcourt v.  Hyland,503F. 
Supp  630(1)    Mass    1980). 

X2  Green  \   Carbaugh,  465  F.  Supp.  372  (E.D.  Va.  1979);  Martin  v. 

Hancock.  466  F.  Supp.  454  (D.  Minn.  1979). 

83  Aware  Woman  Clinic.  Inc.  \  City  of  Cocoa  Beach,  629  F.2d  1146 
(5th  Cir.  1980)  Contra  Jarvis  v.  Knowlton.  459  F.  Supp.  687  (N.D.  Tex. 
I97X);  Martin  v.  Hancock.  466  F.  Supp.  458  (D.  Minn.  1979). 
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National  Democratic  Parly. ,M  for  example,  the  defendants 
enforced  an  exclusive  party  registration  statute  to  prevent 
the  plaintiffs  from  using  a  certain  party  name.  The  plain- 
tiffs prevailed  in  their  lawsuit  when  the  challenged  statute 
was  declared  unconstitutional.  The  defendants  argued  that 
they  had  enforced  the  statute  in  good-faith  compliance 
with  their  official  duties  and  the  plaintiffs  should  therefore 
be  denied  attorney's  fees.  The  Fifth  Circuit  Court  of  Ap- 
peals held  that  the  good-faith  enforcement  of  a  statute 
later  declared  unconstitutional  does  not  justify  a  denial  of 
attorney's  fees.*5  To  recognize  such  an  exception  would  be 
inconsistent  with  two  fundamental  purposes  behind  the 
attorney's  fees  authorization  of  Section  1988 — to  encour- 
age the  private  enforcement  of  civil  rights  and  to  deter 
future  civil  rights  violations.  The  good-faith  enforcement 
of  a  local  ordinance  or  school  board  regulation  that  is  later 
declared  unconstitutional  also  would  be  rejected  as  a  spe- 
cial circumstance  for  denying  attorney's  fees  to  a  prevailing 
plaintiff. 

9 12.  A  number  of  miscellaneous  special  circumstances  to 
support  a  denial  of  attorney 's  fees  have  been  raised  and 
rejected. 

a.  It  is  not  a  special  circumstance  that  a  prevailing 
plaintiff  is  a  publicly  funded  entity.86 

b.  It  is  not  a  special  circumstance  that  a  defendant 
succeeded  on  a  counterclaim.87 

c.  It  is  not  a  special  circumstance  that  a  prevailing 
plaintiff  refused  a  proposed  settlement  offer  for  an  amount 
nearly  equal  the  damages  ultimately  awarded  by  a  jury.88 

d.  It  is  not  a  special  circumstance  that  a  prevailing 
plaintiffs  federal  lawsuit  is  in  some  ways  the  equivalent  of 
a  wrongful-death  action  under  state  law.89 

e.  It  is  not  a  special  circumstance  that  the  prevailing 
plaintiffs  made  belligerent  and  intentionally  provocative 
statements  and  were  correctly  perceived  by  defendants  as 
troublemakers.90 

f.  It  is  not  a  special  circumstance  that  a  prevailing 
plaintiff  elected  to  compromise  and  settled  her  lawsuit 
without  receiving  all  of  the  relief  originally  sought.91 

g.  It  is  not  a  special  circumstance  that  a  losing  defend- 
ant adopted  an  unconstitutional  policy  because  of  improp- 


84.  624  F.2d  539  (5th  Cir.  1980). 

85.  See  Johnson  v.  Mississippi,  606  F.2d  635  (5th  Cir.  1979);  Knights 
ol  the  Ku  Klux  Klan  v.  East  Baton  Rouge  Parish  School  Board,  643  F.2d 
1034.  1040  (5th  Cir.  1981). 

86.  Seattle  School  District  No.  1  v.  Washington.  633  F  2d  1338,  1348 
(9th  Cir.  1980) 

87.  Johnson  v.  Nordstrom-Larpenteur  Agency.  Inc..  623  F.2d  1279. 
1282  (8th  Cir.  1980). 

88.  Coop  v.  City  of  South  Bend.  635  F.2d  652.  655  (7th  Cir.  1980). 
89  Gibbsv.TownofFriscoCity.626F.2d  1218.  1221  (5th Cir.  1980). 
90.  Bonnes  v.  Long.  651  F.2d  214.  218  (4th  Cir.  1981). 

91    Young  v.  Kenley,  641  F.2d  192,  195  (4th  Cir.  1981). 


er  and  unauthorized  pressure  from  federal  authorities.92 
h.  It  is  not  a  special  circumstance  that  a  plaintiff 

largely  prevails  on  a  pendent  claim  under  state  law  rather 

than  on  a  substantial  federal  claim.93 

i.  It  is  not  a  special  circumstance  that  a  prevailing 

party's  attorney's  fees  are  covered  by  insurance.94 

The  Effect  of  a  Defendant's  Good  Faith* 

School  officials  may  be  sued  under  Section  1 983  in  both 
their  individual  and  official  capacities.  A  judgment  for 
damages  against  a  school  official  sued  in  his  individual 
capacity  may  be  collected  only  from  his  personal  assets. 
However,  school  officials  who  violate  someone's  federal 
rights  have  qualified  good-faith  immunity  and  may  not  be 
required  to  pay  damages  if  they  acted  without  malice  and 
in  accord  with  settled,  undisputed  law.95  Lawsuits  against 
school  officials  or  employees  in  their  official  capacity,  on 
the  other  hand,  are  another  way  of  suing  the  local  school 
board.96  A  plaintiff  must  establish  that  an  official  policy  or 
custom  of  the  local  board  caused  a  violation  of  his  federal 
rights  in  order  to  recover  damages  against  officials  or 
board  members  sued  in  their  official  capacity.  A  judgment 
for  damages  against  a  school  official  in  his  official  capacity 
is  satisfied  from  the  local  board's  funds.97  Local  school 
boards  are  not  entitled  to  good-faith  immunity  from 
damage  liability.98  Losing  defendants  often  have  argued 
that  good-faith  immunity  should  protect  them  from  liabil- 
ity for  a  prevailing  plaintiffs  attorney's  fees. 

A  local  school  board  is  not  entitled  to  good-faith  immu- 
nity that  will  shield  it  from  an  award  of  attorney's  fees  to  a 
successful  plaintiff.  In  Hullo  v.  Finney,"  the  United  States 
Supreme  Court  held  that  an  award  of  attorney's  fees  is  to 
be  paid  from  government  funds  if  a  plaintiff  prevails 
against  state  defendants  sued  in  their  official  capacities. 
The  Supreme  Court  supported  this  conclusion  with  the 
following  legislative  history: 

[l]t  is  intended  that  the  attorney's  fees,  like  other  items 
of  costs,  will  be  collected  either  directly  from  the  offi- 
cial, in  his  official  capacity,  from  funds  of  his  agency  or 

92  Knights  of  the  Ku  Klux  Klan  v.  East  Baton  Rouge  Parish  School 
Board.  643  F  2d  1034,  1040  (5th  Cir.  1981). 

93  Milwe  v    Cavuoto,  653  F.2d  80.  84  (2d  Cir.  1981)  (dicta). 
94.  Ellis  v.  Cassidy,  625  F.2d  227  (9th  Cir.  1980) 

95  Wood  v   Strickland.  420  U.S.  308  (1975). 

96  Monellv  Department  of  Social  Services.  436  U.S.  658.  690.  n.  55 
(1978). 

97,  Burt  v.  Board  of  Trustees.  521  F.2d  1201,  1204  (4th  Cir.  1975). 

98  Owen  v.  City  of  Independence.  63  1    Ed.  2d  673  (1980) 

99  437  U.S.  678  ( 1978)  See  Supreme  Court  of  Virginia  v.  Consumers' 
Union,  446  U.S.  719(1980). 

•This  article  was  written  before  the  U.S.  Supreme  Court,  in  Harlow  v. 
Fitzgerald.  50  U.S.L.W.  4815  (1982).  modified  the  qualified  good-faith 
immunity  standard  to  provide  that  public  officials  will  not  be  required  to  pay 
damages  if  they  acted  in  accord  with  settled,  undisputed  law. 


under  his  control,  or  from  the  State  or  local  govern- 
ment (whether  or  not  the  agency  or  local  government 
is  a  named  party).100 

It  is  not  necessary  to  establish  bad  faith  in  order  to  recover 
I  attorney's  fees  against  losing  defendants  sued  in  their  offi- 
cial capacity.101  In  fact,  a  school  board  may  be  required  to 
pay  a  prevailing  plaintiffs  attorney's  fees  even  though  it  is 
not  formally  named  as  a  party  to  the  lawsuit.102 

On  the  other  hand,  the  general  rule  is  that  losing  defend- 
i  ants  sued  in  their  individual  capacity  for  violating  some- 
one's federal  rights  will  not  be  required  to  pay  a  prevailing 
plaintiffs  attorney's  fees  if  they  acted  in  good  faith.  In 
I  other  words,  public  officials  will  be  liable  in  their  individual 
I  capacity  for  a  prevailing  plaintiffs  attorney's  fees  only  if 
they  acted  in  bad  faith.101  In  McNamara  v.  Moody,104  an 
award  of  nominal  damages  was  entered  against  prison 
officials  who  violated  an  inmate's  constitutional  rights. 
The  small  damages  award  was  allowed  against  the  defend- 
i  ants  in  their  individual  capacities  because  they  failed  to 
'  satisfy  the  qualified  good-faith  immunity  test  announced 
1  in  Wood  v.  Strickland.105  The  court  of  appeals  held  that 
the  losing  defendants  could  be  required  to  pay  the  prevail- 
ing plaintiffs  attorney's  fees  personally  because  they  had 
.  acted  in  bad  faith.  They  would  not  have  been  personally 
liable  for  attorney's  fees  if  they  had  acted  in  good  faith.  The 
;  United  States  Supreme  Court  has  never  decided  this  precise 
;  issue,  and  there  may  be  a  minority  view  that  permits  an 
1  award  of  attorney's  fees  regardless  of  a  defendant's  good 
I  faith.106 


|        100.  437  IIS   at  694 

101.  See.e.g..  Morrison  v.  Ayoob.  627  F.2d669(3dCir.  1980);  Williams 
v.  Alioto.  625  F.2d  845  (9th  Cir.  1980);  International  Oceanic  Fnterprises. 
Inc.v.  Menton.6!4F.2d502(5thCir  1980):  Riddell  \  National  Demo- 
cratic  Parts.  624   F  2d   539.  545-46  (5th   Cir    1980);   Weisenberger  v. 

'   Huecker.  593  F  2d  49  (6th  Cir    1979) 

102  Hutto\    Finney.  437  U.S.  678  (1978);  Families  Unidas  v.  Briscoe. 

619  F  2d  391  (5th  Cir.  1981);  Entertainment  Concepts.  Inc.  Ill  v. 
Maciejewski.  6.31  F  2d  497  (7th  Cir  1980);  Williams  \  Mioto.  625  F.2d 
845  (9th  Cir  1980).  Skehan  \  Board  ol  l>ustees.  590  I  2d  470  (3d  Cir. 
1978) 

103  See.  e.g..  Seattle  School  District  No  I  \.  Washington.  633  F  2d 
1338  (9th  Cir  1980):  Riddell  v.  National  Democratic  Party.  624  F.2d  539 
(5th  Cir   1980).  FamiliasUnidasv.  Briscoe.  619  F  2d  391  (5th  Cir.  1980). 

104.606  F  2d  62 1  (5th  Cir.  1979). 

105.  420  US   398(1975) 

106  The  personal  liability  ol  puhhc  officials  lor  attorney's  lees  is  not 
i  clear  because  the  federal  courts  hase  not  always  made  careful  distinctions 
between  individual  and  official  I  la  hi  I  its  In  Entertainment  Com  epls.  Int 
lll\  Maciejewski.  631  F.2d497(7thCir.  1980).  for  example,  the  court  of 
appeals  stated  that  attorney's  lees  could  be  awarded  against  local  officials 
without  a  finding  of  bad  faith  It  next  noted  that  the  local  government 
ma\  he  the  proper  party  to  pay  attorney's  fees.  The  court's  decision  does 
not  make  it  clear  whether  an  attorney's  fees  award  could  be  recovered 
from  the  defendants' personal  assets  See  also  \  ovev  Mayor  of  Cheyenne. 

620  1  2d235(l()thCir  1980);  Bush  v.  Bays.  463  F.  Supp  59  (ED.  Va. 
1978) 
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Defendants  As  Prevailing  Parties 

As  we  have  seen,  a  prevailing  plaintiff  is  routinely  en- 
titled to  recover  attorney's  fees  unless  special  circumstances 
would  make  an  award  unjust.  A  successful  defendant  must 
satisfy  a  much  more  stringent  standard  in  order  to  recover 
attorney's  fees.  To  do  so,  he  must  establish  that  the  plain- 
tiffs lawsuit  was  frivolous,  groundless,  or  unreasonable  or 
that  the  plaintiff  continued  to  litigate  after  the  suit  clearly 
became  frivolous  or  unreasonable.107  In  Hughes  v.  Rowe,m 
the  United  States  Supreme  Court  recently  reversed  an 
award  of  attorney's  fees  against  a  plaintiff  because  his 
lawsuit  was  not  groundless  or  without  foundation,  even 
though  most  of  his  claims  were  dismissed  before  trial.  The 
fact  that  a  plaintiff  loses  his  lawsuit  does  not  by  itself  mean 
that  he  will  be  required  to  pay  attorney's  fees,  and  that  is 
true  even  if  he  loses  because  his  claims  are  not  able  to 
withstand  a  motion  to  dismiss  them  before  trial.109  To 
require  unsuccessful  plaintiffs  to  pay  a  defendant's  attor- 
ney's fees  in  marginal  cases  would  discourage  the  private 
enforcement  of  civil  rights  and  thereby  undercut  a  basic 
purpose  of  Section  1988.  A  lawsuit  therefore  must  be 
completely  groundless  before  a  plaintiff  may  be  assessed 
attorney's  fees.  Of  course,  a  plaintiff  also  may  be  required 
to  pay  attorney's  fees  if  he  loses  a  lawsuit  brought  with 
subjective  bad  faith. 

The  federal  courts,  being  cautious,  will  require  an  un- 
successful plaintiff  to  pay  a  defendant's  attorney's  fees  only 
if  his  lawsuit  was  outrageous.  The  few  cases  in  which  a 
plaintiff  has  been  required  to  pay  a  defendant's  attorney's 
fees  are  nearly  impossible  to  summarize,  and  each  basically 
stands  on  its  own  facts.  In  Harhulak  v.  County  of  Suf- 
folk,110 for  example,  the  plaintiff  sued  the  county  for 
damages,  alleging  that  his  constitutional  rights  were  vio- 
lated when  a  police  officer  reached  through  his  open  car 
window  and  deposited  a  traffic  summons  on  the  dash- 
board. There  was  no  allegation  that  the  officer  was  abusive 
or  had  physically  touched  the  plaintiff.  The  county  received 
a  judgment  in  its  favor  without  having  to  go  to  trial.  The 
Second  Circuit  Court  of  Appeals  held  that  the  plaintiffs 
claim  was  totally  without  foundation  and  required  him  to 
pay  the  county's  attorney's  fees.111  Similarly,  the  plaintiff 

107.  This  is  the  standard  that  defendants  in  Title  VII  actions  must 
satisfy  before  they  will  be  entitled  to  an  award  of  attorney's  fees.  Christian- 
burg  Garment  Co.  v.  EEOC.  434  U.S.  412  (1978).  The  Supreme  Court 
recently  declared  that  at  least  as  stringent  a  standard  must  be  satisfied 
before  a  defendant  may  recover  attorney's  fees  under  Section  1988. 
Hughes  v.  Rowe.  449  U.S.  5(1980). 

108.449  U.S.  5(1980) 

109  Id.  at  1 5  The  Supreme  Court  noted  that  it  will  be  more  difficult  for 
defendants  to  recover  attorney's  fees  in  lawsuits  brought  by  uncounseled 
plaintiffs 

110  654  F.2d  194  (2d  Cir    1981) 

I  I  I  The  plaintiffs  claim  also  would  be  considered  frivolous  if  it  had 
been  brought  against  the  individual  officer,  but  the  court  of  appeals  held 
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in  Koon  v.  Mettsu2  was  assessed  attorney's  fees  after  a  jury 
rendered  a  verdict  for  the  defendant,  a  sheriff.  The  plaintiff 
brought  the  lawsuit  alleging  that  his  rights  were  violated 
after  a  deputy  caught  ind  cited  him  for  leaving  improper 
trash  at  a  litter  station.  The  suit  was  not  filed  until  shortly 
before  the  sheriffs  primary  election,  and  the  jury  rendered 
a  verdict  in  the  defendant's  favor  after  a  fairly  short  delib- 
eration. The  district  court  found  that  the  lawsuit  was 
brought  to  harass  the  sheriff  and  required  the  plaintiff  to 
pay  the  officer's  attorney's  fees.  Again,  it  is  impossible  to 
devise  a  formula  for  predicting  when  a  defendant  will  be 
awarded  attorney's  fees.  As  a  general  rule,  a  plaintiff  will 
not  be  assessed  attorney's  fees  unless  his  lawsuit  is  clearly 
groundless  or  motivated  by  subjective  bad  faith. 


Computing  the  Amount  of  the  Award 

Once  it  has  been  decided  that  a  prevailing  party  is 
entitled  to  an  award  of  attorney's  fees,  the  amount  of  the 
award  must  be  determined.  A  good  many  courts  originally 
determined  the  amount  of  an  attorney's  fees  award  by 
following  the  approach  outlined  in  Johnson  v.  Georgia 
Highway  Express,  Inc.ul  In  Johnson  the  fifth  Circuit 
Court  of  Appeals  required  a  district  court  to  consider  the 
following  factors  in  setting  the  amount  of  attorney's  fees  to 
be  awarded: 

1.  Time  and  labor  expended: 

2.  Novelty  and  difficulty  of  the  legal  questions  raised: 

3.  Skill  required  to  perform  the  legal  sen  ices  rendered 
properly; 

4.  Preclusion  of  other  employment  by  the  attorney  by 
accepting  the  case: 

5.  Customary  fee  for  like  work  in  the  community; 

6.  Attorney's  expectations  when  the  litigation  began; 

7.  Time  limitations  imposed  by  the  client  or  circum- 
stances; 

8.  Amount  in  controversy  and  the  results  obtained: 

9.  The  attorney's  experience,  reputation,  and  ability: 

10.  Undesirability  of  the  case  within  the  legal  community 
in  which  the  case  arose; 

11.  Nature  and  length  of  the  professional  relationship 
between  the  attorney  and  the  client;  and 

12.  Attorney's  fees  awards  in  similar  cases. 

This  approach  has  been  criticized  because  it  produces 
inconsistent  results.  A  number  of  the  factors  overlap,  "and 


there  is  no  guidance  as  to  the  relative  importance  of  each 
factor,  or  indeed,  how  they  are  to  be  applied  in  a  given 
case.""4  As  a  result,  most  courts  of  appeals  have  aban- 
doned this  method  of  computing  attorney's  fees. 

Most  federal  courts  now  follow  the  "lodestar"  method 
of  computation.  In  Anderson  v.  Morris"^  the  Fourth 
Circuit  Court  of  Appeals  adopted  the  following  two-step 
"lodestar"  approach  for  setting  fees  awards.  First,  the  trial 
court  should  multiply  the  number  of  hours  that  a  prevailing 
party's  attorney  has  reasonably  spent  by  the  customary 
hourly  rate  (see  the  paragraph  below)  in  order  to  arrive  at 
an  initial  base  amount.  It  should  next  adjust  that  base 
amount  according  to  the  set  of  factors  used  in  Johnson  v. 
Georgia  Highway  Express,  Inc. 

The  first  step  in  determining  attorney's  fees  under  the 
"lodestar"approach  is  not  a  mechanical  exercise.  A  prevail- 
ing plaintiff  is  not  necessarily  entitled  to  an  award  based  on 
all  hours  spent  by  the  attorney  on  a  lawsuit;  the  award 
should  be  based  only  on  those  hours  reasonably  spent.  For 
example,  duplication  of  services  must  be  considered.  The 
quality  of  an  attorney's  work  also  must  be  evaluated  in 
arriving  at  the  number  of  hours  and  the  hourly  rate  to  be 
multiplied.  Furthermore,  the  hourly  rate  of  compensation 
may  vary  according  to  the  services  performed.  For  exam- 
ple, time  spent  on  a  lawsuit  by  a  junior  partner  or  by  a 
paralegal  assistant  should  be  compensated  at  different 
rates.  Although  there  still  is  a  significant  amount  of  over- 
lap, this  first  step  essentially  represents  a  consideration  of 
the  first  five  Johnson  factors.  The  remaining  Johnson 
factors  then  should  be  used  to  raise  or  lower  the  base 
figure. 

A  fundamental  purpose  of  Section  1988  is  to  authorize 
an  attorney's  fees  award  large  enough  to  attract  competent 
counsel.  Ultimately,  a  lower  court  judge  still  has  a  great 
deal  of  discretion  in  fixing  the  fees  award.  A  sample  of 
issues  with  which  he  may  be  confronted  follows.  For 
example,  a  losing  defendant's  attorney  might  urge  a  court 
to  reduce  the  compensable  hours  because  of  duplication  of 
el  tort,  such  as  when  a  plaintiff  had  more  than  one  attorney 
present  in  a  courtroom  or  during  negotiation  sessions 
when  a  single  attorney  clearly  could  have  handled  the 
situation.  At  present  there  is  a  controversy  surrounding 
whether  a  lower  court  may  reduce  an  attorney's  fees  award 
by  excluding  time  spent  on  issues  on  which  a  plaintiff  did 
not  win.  The  majority  rule  provides  that  once  a  plaintiff  is 
found  to  be  a  prevailing  party,  his  attorney  is  entitled  to  be 
compensated  for  all  time  reasonably  spent  on  the  matter.1"' 
1 1  nder  this  view,  a  prevailing  plaintiff  should  not  have  his 


that  there  was  even  less  basis  for  a  lawsuit  against  the  countv  A  local 
government  ma>  be  held  liable  onl)  when  an  official governmenl  policj  or 
custom  causes  the  violation.  The  plaintifl  in  no  vvav  alleged  that  the 
officer's  actions  were  taken  pursuant  to  an  official  count)  policj 

112.472  F.  Supp.  897  (DSC.  1978). 

113.488  F.2d  714  (5th  Cir.  1974). 


114  Northcross  v.  Board  of  Education,  nil  t '.2d  624.  642  (6th  Cir 
1979). 

115.658  F.2d  246  (4th  Cir.  1981). 

1 1 6.  See .  e.g.  Northcross  v.  Board  of  Education.  6 1 1  E.2d  624.  642  (6th 
Cir.  1979):  Brown  v.Bathke.  588  F.2d  634  (8th  Cir.  1978).  Contra  Hughes 


fee  award  reduced  by  the  amount  of  time  spent  on  losing 
issues  and  claims.  A  judge  also  might  be  asked  to  adjust  the 
lodestar  amount  on  the  basis  of  one  or  more  of  the  Johnson 
factors.  A  prevailing  plaintiff,  for  example,  might  request 
an  upward  adjustment  to  reflect  overwhelming  time  ex- 
penditures imposed  by  a  particular  case  or  because  the 
undesirability  of  the  case  within  a  community  will  stigma- 
tize the  plaintiffs  attorney.  On  the  other  hand,  a  losing 
defendant  might  press  for  a  reduction  because  there  was  a 
very  small  amount  in  controversy.  This  overview  indicates 
that  the  issues  involved  in  fixing  the  amount  of  an  attor- 
ney's fees  award  are  complex  and  numerous. 


v.  Repko.  578  F  2d  483  (3d  Cir.  1978)  The  United  States  Supreme  Court 
has  agreed  to  decide  whether  an  award  of  attorney's  fees  should  be 
apportioned  to  reflect  the  extent  to  which  a  plaintiff  has  prevailed  on  the 
merits  of  his  lawsuit.  Hensley  v.  Eckerhart.  50  U  S.L.W.  3697  (8th  Cir. 
1981).  cert,  granted.  50  U. S.L.W.  3695  (1982). 
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Conclusion 

This  article  has  presented  an  overview  of  the  law  govern- 
ing the  award  of  attorney's  fees  in  civil  rights  cases.  School 
officials  and  their  attorneys  may  be  tempted  not  to  consider 
liability  for  attorney's  fees  until  other  decisions  concerning 
a  lawsuit  have  been  made.  That  would  be  a  mistake.  As 
this  article  has  indicated,  decisions  made  at  several  stages 
of  a  lawsuit  may  have  serious  consequences  for  attorney's 
fees.  Obviously,  the  decision  whether  to  settle  a  lawsuit 
should  involve  some  consideration  of  possible  liability  for 
attorney's  fees.  Similarly,  a  defendant  who  loses  at  the  trial 
level  must  carefully  balance  the  additional  attorney's  fees 
that  will  be  incurred  if  he  appeals  and  loses.  Although  the 
issue  of  potential  liability  for  attorney's  fees  should  not 
dominate  a  lawsuit  or  control  the  course  of  litigation,  a 
prudent  board  and  its  attorney  must  be  aware  of  the 
consequences  of  their  decisions  on  this  issue. 


Sexual  Harassment 


eliminate  practices  that  discriminated  on  the  basis  of  race, 
color,  religion,  national  origin  and  sex  in  hiring,  promoting, 
disciplining  and  firing  employees,  so  they  must  now  accept 
the  reality  that  sexual  harassment  of  workers  violates  the  law 
and  the  possibility  that  liability  could  be  imposed  on  them. 
This  article  will  (1)  look  briefly  at  the  law  in  regard  to 
sexual  harassment  and  (2)  consider  a  model  designed  to 
reduce  the  incidence  of  sexual  harassment  in  the  workplace 
and  resolve  the  complaints  that  may  arise. 


The  Law  in  Regard  to  Sexual  Harassment 

The  bedrock  piece  of  civil  rights  employment  law  is  Title 
VII  of  the  Civil  Rights  Act  of  1964. !  which  makes  it  unlawful 
for  an  employer  "to  discriminate  against  any  individual  with 
respect  to  his  compensation,  terms,  conditions,  or  privileges 
of  employment,  because  of  such  individual's  race,  color,  reli- 
gion, sex  or  national  origin  ..." 

Title  VI 1  was  not  at  first  interpreted  to  prohibit  sexual 
harassment.  A  supervisor's  demand  for  sexual  favors  from  his 
female  subordinate  was  seen,  typically,  as  "nothing  more  than 
a  personal  proclivity,  peculiarity  or  mannerism  . .  ."4  that  the 


3.  42  U.S.C.  §§  2000e  f ;  sp<? 

4.  Corne  v    Bausch  and  1  omb.  Inc  .  390  F.  Supp. 


woman  must  put  up  with;  the  employer  was  not  responsible. 
The  tide  began  to  turn  in  the  mid  1 970s.  The  first  step  came 
when  the  courts  held  that  sexual  harassment  violated  Title 
VII  if  an  employer  took  some  specific  action  toward  the 
female  employee  who  rebuffed  advances,  such  as  firing  her.5 
It  was  found,  in  those  instances,  that  submission  to  the 
advances  constituted  a  "term,  condition  or  privilege"  of 
employment. 

Two  more  steps  have  now  been  taken  that  bring  us  up  to 
today's  circumstance.  First,  the  courts  held  that  an  employer 
could  be  liable  to  a  woman  who  was  the  victim  of  sexual 
harassment  by  her  supervisor,  even  if  the  employer  had  a 
specific  policy  against  sexual  harassment  and  had  instructed 
the  supervisor  against  engaging  in  it.  In  Miller  v.  Bank  of 
America?  the  court  said: 

We  conclude  that  [the  employer  may  be  held  liable] 
where  the  action  complained  of  was  that  of  a  supervisor, 
authorized  to  hire,  fire,  discipline  or  promote,  or  at 
least  to  participate  in  or  recommend  such  actions,  even 
though  what  the  supervisor  is  said  to  have  done  violates 
company  policy. 


5.  See.  e.g..  Barnes  v.  Costle.  56 1  F.2d  983  ( DC.  Cir.  1 977);  Tomkins  \ 
Public  Service  Electric  and  Gas  Co..  568  F.2d  1044  (3d  1977);  Garber  \ 
Saxon  Business  Products.  Inc..  552  F.2d  1032  (4th  Cir.  1977). 

6   Millers    Bank  of  America.  600  F.2d  211.  213  (9th  Cir.  1979). 
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The  second  step  came  about  in  1981  when  the  Court  of 
Appeals  for  the  District  of  Columbia  decided  that  "an  employ- 
er violates  Title  VII  merely  by  subjecting  female  employees  to 
sexual  harassment,  even  if  the  employee's  resistance  to  that 
harassment  does  not  cause  the  employer  to  deprive  her  of  any 
tangible  job  benefits."7 

This  step  is  consistent  with  a  Title  VII  premise  established  a 
decade  ago  in  a  case  involving  discrimination  on  account  of 
national  origin.  There,  the  court  had  said:8 

[T]he  phrase  "terms,  conditions,  or  privileges  of  employ- 
ment" in  [Title  VII]  is  an  expansive  concept  which 
sweeps  within  its  protective  ambit  the  practice  of  creat- 
ing a  working  environment  heavily  charged  with  ethnic 
or  racial  discrimination. 
This  case  and  later  ones  made  clear  that  an  employer  has  a 
duty  under  Title  VII  to  maintain  a  workplace  free  from  racial, 
ethnic,  or  religious  slurs.9  And  now  the  courts  are  holding 
that  the  same  duty  applies  to  sexual  harassment:10 

Racial  slurs,  though  intentional  and  directed  at  individ- 
uals, may  still  be  just  verbal  insults,  yet  they  too  may 
create  Title  VII  liability.  How  then  can  sexual  harass- 
ment, which  injects  the  most  demeaning  sexual  stereo- 
types into  the  general  work  environment  and  which 
always  represents  an  intentional  assault  on  an  individ- 
ual's innermost  privacy,  not  be  illegal? 

It  cannot.  Sexual  harassment  is  illegal.  And  employers  must 
accept  the  need  to  reduce  the  incidence  of  sexual  harassment 
in  their  establishments  and  to  develop  methods  of  resolving 
whatever  complaints  may  arise. 

The  Sexual  Harassment  Guidelines 

As  the  courts  were  developing  the  principles  of  employer 
liability  for  sexual  harassment  in  the  workplace,  EEOC 
adopted  guidelines"  to  help  employers  understand  what 
constitutes  unlawful  sexual  harassment.  These  guidelines  do 
not  have  the  force  of  law;  they  are  merely  EEOC's  interpreta- 
tion of  Title  VII.  Yet  the  courts  have  indicated  their  willingness 
to  accord  them  "great  deference."12 

The  model  that  follows  incorporates  much  of  the  guidelines' 
approach  to  the  interpretation  of  sexual  harassment.  It  uses 
the  guidelines,  recognizing  that  they  represent  the  most  expan- 


7.  Bundy  v.  Jackson.  641  F.2d  934.  938  (DC.  Cir.  1981). 

8.  Rogers  v.  EEOC,  454  F.2d  234.  238  (5th  Cir.  1971). 

9.  See.  e.g.,  Carroll  v.  Talman  Federal  Savings  &  Loan  Assn.,  604  F.2d 
1028  (7th  Cir.  1979);  Cariddi  v.  Kansas  City  Chiefs  Football  Club,  Inc.,  560 
F.2d  87  (8th  Cir.  1977);  Compston  v.  Borden,  Inc.,  424  F.  Supp.  1957  (S.D. 
Ohio  1976). 

10.  Bundy  v.  Jackson,  641  F.2d  934.  945  (D.C.  Cir.  1981). 

11.  29  C.F.R.  §  1604.1 1.  For  a  recent  discussion  of  the  Guidelines,  see 
Nolan,  Sexual  Harassment  in  Public  and  Private  Employment,  3  Educa- 
tion Law  Reporter  227. 

1 2.  Bundy  v.  Jackson,  64 1  F.2d  934  ( DC.  Cir.  1 98 1 );  Brown  v.  City  of 
Guthrie,  22  FEP  Cases  1627  (WD.  Okla.  1980). 


sive  definition  of  sexual  harassment  adopted  to  date.  It  does 
so  for  three  reasons.  First,  sexual  harassment  is  a  vile  practice. 
Adopting  a  broad  concept  of  it  encourages  a  discrimina- 
tion-free work  environment.  Second,  resolving  complaints 
of  harassment  through  an  internal  procedure  reduces  the 
likelihood  that  charges  will  be  filed  with  EEOC  or  suit  will 
be  brought  in  the  courts.  A  broad  concept  of  harassment  is 
most  likely  to  elicit  this  sort  of  internal  resolution.  And 
third,  defining  sexual  harassment  is  difficult,  to  both  em- 
ployers and  the  courts.  In  a  lawsuit  of  questionable  merit, 
using  the  EEOC  definition  helps  to  show  the  court  that  the 
employer's  policy  is  broad  and  encompassing  and  that  no 
liability  should  be  imposed. 

Model  Sexual  Harassment  Policy  and  Procedure. 

This  model  provides  a  means  for  publicizing  to  employees 
the  employer's  firm  policy  against  sexual  harassment  and 
establishes  a  uniform  method  for  resolving  complaints  of 
sexual  harassment. 

It  assumes  that  (1)  the  employer  has  in  place  a  procedure 
for  handling  the  grievances  of  employees;  and  (2)  that  proce- 
dure provides  for  (a)  a  complaint  to  the  immediate  supervisor, 
(b)  an  appeal  to  an  intermediate  level  administrator,  and  (c)  a 
final  determination  at  the  highest  level  of  administration,     j 

The  model  replaces  the  first  step  in  this  assumed  grievance 
procedure  with  a  complaint  to  an  officer  of  the  administration 
who  is  designated  the  Grievance  Officer.  This  is  an  important 
feature  of  the  model  because  the  Grievance  Officer  can  be 
chosen  specifically  for  his  or  her  sensitivity,  discretion,  and 
judgment  and  will  gain  experience  as  he  or  she  receives 
complaints  of  this  type  over  time.  Individual  supervisors,  who 
are  normally  the  first  step  in  the  complaint  procedure,  are  for 
several  reasons  not  appropriate  to  handle  this  kind  of  com-  i 
plaint.  First,  he  or  she  may  be  the  problem.  Second,  he  or  she 
may  be  insensitive  or  unwilling  or  unable  to  take  the  concilia- 
tory actions  that  will  be  needed  to  solve  this  problem  with  a 
minimum  of  disruption,  embarrassment,  and  unfavorable 
publicity.  And  third,  even  similar  complaints  will  probably  be 
inconsistently  handled  if  a  number  of  persons  are  responsible 
for  dealing  with  them. 


Statement  of  Policy 

In  implementing  the  model  policy,  a  statement  of  the 
policy  against  sexual  harassment,  worded  somewhat  as  fol- 
lows should  be  distributed  to  all  employees  and  posted  on 
bulletin  boards: 


All  members  of  [this  school]  community  are  expected 
and  instructed  to  conduct  themselves  in  such  a  way  as 
to  contribute  to  an  atmosphere  free  of  sexual  harass- 
ment. Sexual  harassment  of  any  employee  by  any  other 
employee  is  a  violation  of  the  policy  of  [this  school]  and 
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will  not  be  tolerated.  Any  employee  who  violates  this 
policy  will  be  disciplined  in  accordance  with  the  proce- 
dures of  the  Sexual  Harassment  Policy  and  Procedures 
of  [this  school]. 

Requests  for  sexual  favors  and  other  unwelcome  verbal 
or  physical  conduct  of  a  sexual  nature  by  any  employee 
constitute  sexual  harassment  when 
—submission  to  such  conduct  is  made  either  explicitly 
or  implicitly  a  term  or  condition  of  an  individual's 
employment,  or 
—submission  to  or  rejection  of  such  conduct  by  an 
individual  is  used  as  the  basis  for  employment  deci- 
sions affecting  that  individual,  or 
—such  conduct  has  the  purpose  or  effect  of  interfering 
with  an  individual's  performance  or  creating  an 
intimidating,  hostile,  or  offensive  environment. 
Any  person  who  believes  that  he  or  she  has  been  sub- 
jected to  sexual  harassment  in  violation  of  this  policy 
should  make  a  confidential  complaint  to  [so-and-so], 
the  Grievance  Officer. 


The  Model  Policy 

Purpose.  This  policy  is  adopted  to  promote  an  atmos- 
phere in  which  all  members  of  [this  school]  community  may 
work  free  of  sexual  harassment  and  to  provide  for  the  orderly 
resolution  of  complaints  of  sexual  harassment. 


( 1 )  Inform  employees  of  the  policy  against  sexual  harassment 
and  of  the  grievance  procedures  for  resolving  complaints; 

(2)  Receive  complaints  of  sexual  harassment  from  em- 
ployees; 

(3)  Confer  separately  with  the  complaining  employee  and 
the  individual  against  whom  the  complaint  is  made  in  an 
attempt  to  determine  the  circumstances  leading  to  the 
complaint; 

(4)  If  the  Grievance  Officer  considers  it  desirable  and  both 
parties  consent,  confer  jointly  and  informally  with  both 
parties; 

(5)  Make  a  determination  as  to  the  merits  of  the  complaint 
and,  where  appropriate,  propose  an  informal  resolution; 
and 

(6)  Keep  the  matter  confidential,  except  to  the  extent  that 
disclosure  is  required  by  these  procedures. 

An  informal  resolution  agreeable  to  both  parties  closes  the 
matter,  except  that  the  Grievance  Officer  shall  submit  a 
record  of  the  incident,  including  the  names  of  the  parties 
involved  and  its  resolution  to  the  [Affirmative  Action  Officer, 
Director  of  Personnel,  Chief  Administrator],  who  shall  main- 
tain a  confidential  file  of  such  records.  The  complaining  party 
and  the  person  against  whom  the  complaint  is  made  may 
inspect  the  record  and  submit  a  statement  to  the  [Affirmative 
Action  Officer,  Director  of  Personnel,  Chief  Administrator] 
for  inclusion  in  the  file. 


Policy  All  members  of  this  community  are  expected  and 
instructed  to  conduct  themselves  in  such  a  way  as  to  contri- 
bute to  an  atmosphere  free  of  sexual  harassment.  Sexual 
harassment  of  any  employee  by  any  other  employee  is  a 
violation  of  the  policy  of  [this  school]  and  will  not  be  tolerated. 
Anyone  who  violates  this  policy  will  be  disciplined  in  accord- 
ance with  the  procedures  outlined  below. 

Definition.  Requests  for  sexual  favors  and  other  un- 
welcome verbal  or  physical  conduct  of  a  sexual  nature  by  any 
employee  constitute  sexual  harassment  when — 

A.  Submission  to  such  conduct  is  made  either  ex- 
plicitly or  implicitly  a  term  or  condition  of  an 
individual's  employment,  or 

B.  Submission  to  or  rejection  of  such  conduct  by  an 
individual  is  used  as  the  basis  for  employment 
decisions  affecting  that  individual,  or 

C.  Such  conduct  has  the  purpose  or  effect  of  unrea- 
sonably intefering  with  an  individual's  perform- 
ance or  creating  an  intimidating,  hostile,  or  offen- 
sive environment. 


Application  of  the  Grievance  Procedures.  The  complaint 
of  an  employee  who  believes  that  he  or  she  has  been  subjected 
to  sexual  harassment  in  violation  of  this  policy  is  a  grievance 
to  be  resolved  through  the  employee  grievance  procedures  of 
[this  school]  as  set  out  in  [the  employees'  manual],  except  that 
the  presentation  of  the  complaint  to  the  Grievance  Officer 
replaces  presentation  of  the  complaint  to  the  complaining 
employee's  immediate  supervisor.  The  Grievance  Officer's 
determination  may  be  appealed  to  the  same  official  of  the 
administration  who  would  hear  an  appeal  from  the  decision 
of  the  immediate  supervisor  under  the  employee  grievance 
procedures  of  [this  school].  Appeal  is  available  to  both  the 
complaining  party  and  the  party  against  whom  the  complaint 
is  made. 


Appointment  of  a  Grievance  Officer.  The  [Chief  Adminis- 
trator] shall  appoint  a  Grievance  Officer  whose  duty  it  is  to 
receive  complaints  of  sexual  harassment  and  to  attempt  to 
resolve  the  complaints  in  an  informal  manner.  The  Grievance 
Officer  shall: 
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Recent  Qmrt  Decisions 


PUBLIC  SCHOOLING  REQUIRED  FOR  ILLEGAL 
ALIENS.  Elyler  v.  Doe,  50  L.  W.  4650  (U.S.  Sup.  Ct.  June 
15,  1982). 


Facts:  A  Texas  statute  (§  2 1 .03 1 )  withholds  from  local 
school  districts  any  state  funds  for  the  education  of  children 
who  are  not  "legally  admitted"  into  the  country,  and  it 
authorizes  the  districts  to  deny  enrollment  to  these  children. 
A  class  action  on  behalf  of  school-age  children  of  Mexican 
origin  who  could  not  establish  that  they  had  been  legally 
admitted  into  the  United  States  was  brought  in  federal 
district  court  in  1977.  Suits  were  also  brought  in  1978  and 
1979  challenging  various  local  practices  based  on  the  stat- 
ute, such  as  charging  tuition.  The  district  court  held  that  § 
2 1 .03 1  violated  the  equal  protection  clause  of  the  Four- 
teenth Amendment  and  illegal  aliens  were  entitled  to  public 
schooling.  The  Fifth  Circuit  affirmed.  The  school  districts 
appealed,  and  the  various  suits  were  consolidated  before 
the  U.S.  Supreme  Court. 

Holding:  In  a  5-4  vote  the  Supreme  Court  affirmed, 
greatly  expanding  the  constitutional  rights  of  illegal  aliens. 
Justice  Brennan  wrote  the  majority  opinion,  to  which 
three  concurring  opinions  were  added  plus  a  strong  dissent 
by  Burger,  White,  Rehnquist,  and  O'Connor.  The  majority 
opinion  said  that  the  Fourteenth  Amendment's  equal  pro- 
tection clause  protects  anyone,  citizen  or  stranger,  who  is 
subject  to  the  state  laws  and  reaches  into  every  corner  of  a 
state's  territory.  It  held  that  the  statute's  discrimination 
must  further  some  substantial  state  goal  in  order  to  be 
rational.  In  examining  its  rationality  the  Court  first  noted 
that  resident  aliens  cannot  be  given  the  special  protection 
of  a  "suspect  class,"  and  education  is  not  a  "fundamental 
right"  that  would  require  Texas  to  justify  its  statutory 
classification  by  showing  that  it  serves  a  compelling  govern- 
mental interest.  Nevertheless  the  Texas  statute  imposes  a 
lifetime  hardship  on  a  discrete  class  of  children  who  are  not 
responsible  for  their  disabling  status.  These  children  can 
neither  affect  their  parents'  conduct  nor  their  own  undocu- 
mented status.  The  Court  made  clear  that  the  denial  of 
public  education  is  not  like  the  deprivation  of  some  other 
governmental  benefit.  Public  education  has  a  pivotal  role 
in  maintaining  the  fabric  of  our  society  and  in  sustaining 
our  political  and  cultural  heritage.  The  deprivation  of 


education  takes  an  inestimable  toll  on  the  social,  economic, 
intellectual,  and  psychological  well-being  of  the  individual 
and  poses  an  obstacle  to  individual  achievement.  In  deter- 
mining the  rationality  of  the  Texas  statute,  the  costs  to  the 
nation  and  to  innocent  children  should  be  considered. 

The  majority  also  rejected  the  Texas  claim  that  the 
statutory  classification  furthered  its  interest  in  the  "preser- 
vation of  the  state's  limited  resources  for  the  education  of 
its  lawful  residents."  While  Texas  might  have  an  interest  in 
mitigating  potentially  harsh  economic  effects  for  an  influx 
of  illegal  immigrants,  its  statute  does  not  offer  an  effective 
method  of  dealing  with  the  problem.  Even  assuming  that 
the  net  impact  of  illegal  aliens  on  the  economy  is  negative, 
charging  tuition  to  alien  children  is  an  ineffectual  attempt 
to  stem  the  tide  of  illegal  immigration,  at  least  when 
compared  with  the  alternative  of  prohibiting  employment 
of  illegal  aliens. 

Nor  did  the  Court  find  any  merit  to  the  claims  that  the 
alien  children  are  appropriately  singled  out  for  exclusion 
because  of  the  special  burdens  they  impose  on  the  state's 
ability  to  provide  high-quality  public  education.  The 
record  did  not  show  that  exclusion  of  alien  children  is 
likely  to  improve  the  quality  of  education.  Also  rejected 
was  the  claim  that  undocumented  children  are  appropriate- 
ly singled  out  because  their  unlawful  presence  renders 
them  less  likely  than  other  children  to  remain  and  put  their 
education  to  productive  use  within  the  state. 

This  ruling  will  have  major  impact  on  the  treatment  of 
undocumented  aliens.  It  guarantees  that  thousands  of 
Mexican-American  children  illegally  in  Texas — estimated 
at  20,000  by  the  plaintiff  and  100,000  by  Texas— will  have  a 
tuition-free  education.  The  decision  also  gives  illegal  aliens 
a  new  weapon  on  which  to  base  other  civil  rights  claims. 
Interestingly,  all  nine  justices  agreed  that  equal  protection 
is  guaranteed  to  illegal  aliens,  but  the  four  dissenters  argued 
for  a  low  level  of  protection  that  would  have  upheld  the 
Texas  statute.  The  dissenters  all  agreed  with  the  policy 
established  by  the  majority  opinion— "[I]t  is  senseless  for 
an  enlightened  society  to  deprive  any  children — including 
illegal  aliens — of  an  elementary  education."  But  they 
strongly  objected  to  the  Supreme  Court's  acting  as  the 
"Platonic  Guardians"  of  the  county  by  striking  down  laws 
because  "they  do  not  meet  our  standards  of  desirable  social 
policy." 


TITLE  IX  PROHIBITS  SEX  DISCRIMINATION 
AGAINST  EMPLOYEES.  North  Haven  Board  of  Educa- 
tion v.  Bell,  50  L.W.  4501  (U.S.  Sup.  Ct.,  May  17,  1982). 

Section  901(a)  of  Title  IX  of  the  Education  Amendments 
of  1972  provides  that  "no  person,"  on  the  basis  of  sex,  shall 
"be  excluded  from  participation  in,  be  denied  the  benefits 
of,  or  be  subjected  to  discrimination  under  any  education 
program  or  activity  receiving  federal  financial  assistance." 
Section  902  authorizes  federal  agencies  to  promulgate 
regulations  to  ensure  compliance  and  to  terminate  federal 
funding  for  noncompliance.  HEW  interpreted  the  word 
"person"  in  Section  901(a)  to  include  employees  as  well  as 
students  and  therefore  prohibited  sex  discrimination  in 
employment  in  federally  funded  programs.  The  Supreme 
Court  agreed,  finding  the  regulations  to  be  consistent  with 
the  legislative  history  of  Title  IX.  The  Court  also  made 
clear  that  Title  IX  provisions  are  "program  specific" — 
regulation  or  termination  of  funding  is  limited  to  the 
federally  funded  program  in  which  the  discrimination 
occurs. 

Although  this  opinion  affirmed  the  Second  Circuit 
opinion,  it  reversed  decisions  in  the  First,  Fifth,  Sixth, 
Eighth,  and  Ninth  Circuit  Courts  of  Appeal.  See  12 
School  Law  Bulletin  22  (Jan.  1981).— Celeste  H.  Blumer 
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provisions  governing  tenure  decisions  by  failing  to  publish 
objective  tenure  criteria,  by  failing  to  express  dissatisfaction 
with  his  performance,  and  by  failing  to  base  the  tenure  deci- 
sion on  objective  evidence.  The  district  court  granted  summary 
judgment  for  ECU  on  both  claims. 

Holding:  ECU's  alleged  failure  to  follow  the  contractual 
procedures  for  tenure  decisions  did  not  raise  a  federal  constitu- 
tional issue  actionable  under  Section  1983.  Because  ECU  had 
not  deprived  the  plaintiff  of  a  liberty  interest  and  the  plaintiff 
has  no  property  interest  in  continued  employment,  the  Four- 
teenth Amendment  does  not  require  ECU  to  offer  any  proce- 
dural safeguards.  The  fact  that  the  state  was  a  party  to  the 
contract  does  not  by  itself  mean  that  the  alleged  breach  of  the 
plaintiffs  contract  by  not  following  procedural  safeguards  in 
excess  of  constitutional  requirements  raises  a  constitutional 
question.  The  court  observed,  "We  have  admonished  repeat- 
edly [that]  *[e]very  disagreement  between  a  public  employee 
with  his  employer  over ...  the  terms  of  his  contract  does  not 
reach  constitutional  proportions'  "  [quoting  Sigmon  v.  Poe, 
564  F.2d  1093,  1096  (4th  Cir.  1977)]. 

The  court  disposed  of  the  pendent  state  claim  for  breach  of 
contract  by  noting  that  although  the  North  Carolina  Supreme 
Court  in  1 976  abolished  the  defense  of  sovereign  immunity  in 
suits  based  on  contracts,  it  barred  all  claims  like  this  one  that 
arose  before  that  date. 


PROCEDURAL  SAFEGUARDS  BASED  ON  CON- 
TRACTS THAT  EXCEED  FOURTEENTH  AMEND- 
MENT REQUIREMENTS  ARE  NOT  A  BASIS  FOR  A 
SECTION  1983  CLAIM.  Kilcoyne  v.  Morgan,  664  F.2d  940 
(4th  Cir.  1981). 

Facts:  The  plaintiff  taught  at  East  Carolina  University 
from  1 969  through  1 973  as  a  nontenured  associate  professor. 
His  contract  provided  that  the  university  would  decide  on 
tenure  after  three  probationary  years.  The  contract  also  incor- 
porated provisions  from  the  faculty  manual  that  directed  the 
departments  to  publicize  objective  criteria  for  tenure  decisions; 
to  support  a  decision  against  tenure  with  objective  evidence, 
including  statements  of  how  the  faculty  member  failed  to 
meet  expectations;  and  to  inform  the  faculty  member  annually 
of  his  progress  toward  tenure  by  letter  and  personal  confer- 
ence. At  the  beginning  of  his  third  year,  ECU  rehired  the 
plaintiff  for  a  fourth  year  but  told  him  that  no  tenure  decision 
had  been  made.  In  April  of  his  third  year,  ECU  denied  the 
plaintiff  tenure  and  informed  him  that  the  school  would  not 
renew  his  contract  after  his  fourth  year.  The  plaintiff  brought 
a  civil  rights  action  under  42  U.S.C.  §  1983  and  a  pendent 
state  claim  for  breach  of  contract,  arguing  that  the  university's 
decision  to  rehire  him  for  a  fourth  year  had  conferred  de  facto 
tenure.  In  addition,  the  plaintiff  made  an  alternate  claim  for 
reinstatement  on  the  grounds  that  ECU  had  violated  contract 


"VOLUNTARY"  RELIGIOUS  ACTIVITIES  DECLARED 
UNCONSTITUTIONAL.  Lubbock  Civil  Liberties  Union  v. 
Lubbock  Independent  School  District,  669  F.2d  1038  (5th 
Cir.  1982). 

Facts:  The  Lubbock  school  district  adopted  a  policy  of 
prohibiting  during  the  school  day  all  activities  that  did  not 
have  a  secular  purpose,  but  students  were  allowed  to  partici- 
pate in  voluntary,  student-initiated  religious  activities  before 
or  after  school  if  they  were  supervised  by  a  teacher.  The  policy 
was  adopted  after  years  of  board  refusal  to  prohibit  classroom 
Bible-reading,  prayers  over  the  loudspeakers,  religious  assem- 
blies, and  other  religious  activities  in  the  schools.  The  Lubbock 
Civil  Liberties  Union  (LCLU),  which  had  sued  the  district 
before  the  new  policy  was  adopted  to  prevent  it  from  per- 
mitting religious  activities,  argued  that  the  clause  in  the  policy 
permitting  voluntary  religious  activities  was  an  unconstitu- 
tional establishment  of  religion  contrary  to  the  First  Amend- 
ment. The  trial  court  held  that  the  clause  was  not  unconstitu- 
tional because  it  was  a  neutral  policy  permitting  all  types  of 
voluntary  student  meetings.  The  LCLU  appealed. 

Holding:  The  Fifth  Circuit  reversed  the  trial  court  and  held 
that  the  "voluntary"  religious  activities  violated  the  First 
Amendment.  It  applied  the  following  three-part  test  estab- 
lished in  Lemon  v.  Kurtzman,  403  U.S.  602  (1971),  to  deter- 
mine the  constitutionality  of  the  district's  policy. 
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(1)  Does  the  policy  have  a  secular  (nonreligious)  purpose? 
The  court  said  that  a  neutral  policy  that  merely  granted  all 
student  groups  the  right  to  use  school  facilities  for  extracurric- 
ular activities  might  meet  the  requirement  of  a  secular  purpose. 
However,  the  challenged  policy  was  located  in  the  middle  of  a 
general  policy  on  religious  activities  and  therefore  appeared 
to  be  specifically  designed  to  permit  and  encourage  religious 
meetings.  The  court  rejected  the  district's  argument  that  the 
policy  was  intended  to  encourage  the  development  of  leader- 
ship and  communicative  skills  because  these  goals  could  be 
achieved  through  secular  methods. 

(2)  Is  the  primary  effect  of  the  policy  one  that  neither 
advances  nor  inhibits  religion?  The  court  found  that  state 
involvement  need  not  be  coercive  in  order  to  make  the  ad- 
vancement of  religion  impermissible.  The  mere  fact  of  state 
involvement  creates  a  presumption  of  unconstitutionality. 
Any  policy  that  permits  religious  meetings  at  a  time  closely 
associated  with  the  school  day  implies  administrative  approval 
of  the  religious  activities,  particularly  with  regard  to  impres- 
sionable school  children.  This  analysis  does  not  apply  to 
college  students,  the  court  said,  because  they  are  less  impres- 
sionable and  more  able  to  see  that  the  school  policy  toward 
religion  is  neutral. 

(3)  Does  the  policy  or  practice  avoid  an  excessive  entangle- 
ment with  religion?  The  requirement  that  student  groups 
meeting  for  religious  purposes  have  teacher  supervision  creates 
an  excessive  entanglement  of  the  state  in  these  activities. 

The  court  found  that  the  district's  policy  failed  each  of  the 
Lemon  tests:  it  was  an  explicit  authorization  of  religious 
activities  and  therefore  an  establishment  of  religion. —  CHB 


BANNING  OF  CONTROVERSIAL  FILMS.  Pratt  v.  Inde- 
pendent School  District  No.  831,  Forest  Lake,  Minn.,  670 
F.2d  771  (8th  Cir.  1982). 

Facts:  The  local  school  board  received  complaints  about 
the  use  of  the  film  "The  Lottery"  in  classroom  instruction. 
The  film  is  based  on  a  short  story  in  which  the  citizens  of  a 
small  town  randomly  select  one  person  to  be  stoned  to  death 
each  year.  The  board  appointed  a  committee  to  conduct 
public  meetings  to  review  the  film  and  recommend  a  policy 
for  future  use.  Most  of  the  objections  made  at  the  meetings 
were  that  the  film  posed  a  threat  to  the  students'  religious 
beliefs,  morals,  and  family  values.  The  teachers  who  used  the 
film  contended  that  it  was  a  valuable  tool  for  exploring 
American  literature  and  for  eliciting  discussion  of  new  ideas. 
The  committee  recommended  that  the  film  be  used  only  at  the 
high  school  level  and  that  parents  be  permitted  to  exclude 
their  children  from  viewing  it.  The  board  rejected  this  recom- 
mendation and  voted  to  eliminate  the  film  from  the  curricu- 
lum completely.  Several  students  sued,  and  the  federal  district 
court  held  that  the  elimination  was  unconstitutional.  The 
board  appealed. 


Holding:  The  Eighth  Circuit  affirmed.  It  held  that  the  film 
had  been  eliminated  because  its  religious  and  ideological 
content  was  offensive  to  some  people,  and  therefore  the  ban 
was  an  unconstitutional  limitation  on  freedom  of  speech.  The 
board  has  the  authority  to  decide  what  curriculum,  teaching 
methods,  and  educational  tools  will  be  used,  and  community 
values  are  significant  in  making  these  decisions.  But  this 
authority  does  not  give  school  boards  absolute  power  to 
remove  materials  from  the  curriculum.  The  board  may  not 
use  its  power  to  suppress  ideas  because  they  do  not  conform 
to  its  notion  of  what  is  proper.  A  substantial  and  reasonable 
government  interest  must  exist  before  the  board  may  interfere 
with  the  student's  First  Amendment  right  to  recent  informa- 
tion— CHB 


REGULATION  OF  OUT-OF-STATE  EDUCATIONAL 
PROGRAMS.  Nova  University  v.  the  Board  of  Governors 
of  The  University  of  North  Carolina,  305  N.C.  156,  287 
S.E.2d  872  (1982). 

Facts:  The  UNC  Board  of  Governors  denied  Nova  Univer- 
sity, a  Florida  nonprofit  corporation,  a  license  to  teach  in 
North  Carolina  for  the  purpose  of  conferring  academic  de- 
grees in  Florida.  The  Board  asserted  that  G.S.  116-15(b), 
which  gives  the  Board  the  power  to  license  institutions  that 
grant  degrees  in  North  Carolina,  necessarily  implies  the  power 
to  license  any  higher  education  program  in  North  Carolina 
designed  to  lead  to  a  degree  even  when  the  degree  would  be 
granted  out  of  state.  The  Court  of  Appeals  reversed  the  trial 
court's  denial  of  Nova's  motion  for  summary  judgment.  The 
Board  petitioned  for  discretionary  review.  For  a  further 
description  of  the  facts,  see  1 1  School  Law  Bull.  16  (Oct. 
1980). 

Holding:  The  Supreme  Court  affirmed.  It  held  that  G.S. 
1 16- 15(b)  grants  only  the  power  to  license  degrees  conferred 
in  North  Carolina.  This  power  does  not  imply  the  power  to 
license  teaching  that  may  lead  to  a  degree  by  either  a  state  or 
out-of-state  institution.  Such  an  implication  would  present 
serious  constitutional  questions  because  regulation  of  the 
right  to  teach  is  a  restriction  on  freedom  of  speech. 

The  state  has  an  interest  in  ensuring  that  degrees  conferred 
in  North  Carolina  are  backed  by  curricula  that  meet  at  least  a 
minimum  standard  of  quality.  Thus  the  Board  may  set  mini- 
mum standards  for  North  Carolina  degrees.  Since  Nova's 
teaching  leads  to  an  out-of-state  degree,  the  Board  has  neither 
the  power  nor  the  need  to  regulate  the  standards  by  which  the 
degrees  are  conferred. —  CHB 


TEACHER  NONRENEWAL-"EMOTIONAL  INSTA- 
BILITY" CHARGE  IN  BOARD  MINUTES  STIGMA- 
TIZES TEACHER  AND  IS  NOT  WITHIN  SCOPE  OF 


SctodLawBuDetin    19 


'GOOD  FAITH"  IMMUNITY  DEFENSE.  Bomhoff  v. 
White,  526  F.  Supp.  488  (D.  Ariz.  1981). 

,  Facts:  The  school  board  announced  in  a  public  meeting  its 
decision  not  to  renew  the  nontenured  plaintiffs  teaching 
contract.  The  stated  reasons— which  included  "apparent 
emotional  instability,  resentment  of  authority,"  and  failure  to 
'ollow  instructions — were  recorded  in  the  board's  minutes 
ind  the  plaintiffs  personnel  file.  The  minutes  stating  the 
treasons  for  her  nonrenewal  were  read  at  a  subsequent  public 
neeting  and  re-recorded  in  the  minutes  of  that  meeting.  The 
Doard  had  provided  neither  prior  notice  nor  an  opportunity 
or  a  hearing. 

The  teacher  brought  a  federal  civil  rights  action  under  42 
b.S.C.  §  1983  asserting  that  the  board's  oral  and  written 
jublication  of  such  stigmatizing  reasons  for  nonrenewal  with- 
Dut  notice  to  her  and  an  opportunity  for  a  hearing  violated 
ler  due  process  rights.  The  defendants  maintained  that  she 
lad  not  been  stigmatized  and  also  asserted  a  good-faith 
mmunity.  Each  side  moved  for  summary  judgment. 

Holding:  The  defendants'  public  reference  to  the  plaintiffs 
emotional  stability  stigmatized  the  teacher  and  entitled  her  to 
due  process  protection,  and  the  board's  claim  of  good-faith 
mmunity  was  not  a  good  defense. 

The  court  found  that  the  remarks  about  the  teacher's 
illeged  resentment  of  authority  and  failure  to  follow  instruc- 
tions were  related  closely  to  employment  and  did  not  com- 
municate serious  character  defects.  On  the  other  hand,  the 
phrase  "emotional  instability"  indicated  a  violent  tendency 
find  involved  an  assessment  more  closely  related  to  personal 
character  than  the  job-related  comments.  The  court  noted 
that  other  courts  had  found  due  process  violations  in  similar 
circumstances  [Lombard  v.  Board  of  Education,  502  F.2d 
531  (2d  Cir.  1974)  (illogical  and  disoriented  conversation 
requiring  medical  exam);  Stewart  v.  Pearce,  484  F.2d  1031 
[9th  Cir.  1973)  (mental  instability)]. 

The  plaintiff  also  prevailed  on  the  good-faith  immunity 
defense.  The  Supreme  Court  had  recognized  a  good-faith 
defense  to  Section  1983  claims  in  Wood  v.  Strickland,  420 
U.S.  308  (1975),  but  this  court  held  that  the  good-faith  defense 
was  limited  to  protecting  a  board's  exercise  of  discretion  and 
did  not  shield  disregard  of  basic  constitutional  rights.  Thus 
the  decision  not  to  rehire  would  have  been  within  the  scope  of 
the  defense,  but  the  board's  publication  of  the  reasons  for  the 
decision  was  not.  The  court  rejected  the  board's  defense  that  it 
had  not  consulted  an  attorney  and  was  unaware  of  the  law 
regarding  teacher  renewal  procedures. 

With  respect  to  the  teacher's  requested  remedies,  the  court 
ruled  that  a  violation  of  her  procedural  due  process  rights  did 
not  warrant  reinstatement  [Mt.  Healthy  School  Board  v. 
Doyle,  429  U.S.  274  (1977)],  but  it  ordered  the  defendants  to 
purge  the  plaintiffs  personnel  file  of  reference  to  emotional 
instability  as  a  reason  for  nonrenewal.  The  recent  Supreme 
Court  decision  in  City  of  Newport  v.  Fact  Concerts.  Inc.  [101 


S.  Ct.  2748  (1981)]  that  a  municipality  is  immune  from  paying 
punitive  damages  foreclosed  recovery  for  such  damages  from 
the  board,  but  the  court  sent  the  case  to  trial  on  the  issues  of 
compensatory  damages  from  the  board  and  punitive  damages 
from  the  individual  defendants. 


BOOK-BANNING.  Board  of  Education  v.  Pico,  50  L.W. 
4831  (U.S.  Sup.  Ct.  June  25,  1982). 

Facts:  A  board  of  education  on  Long  Island,  New  York, 
proposed  to  remove  from  the  high  school  library  certain 
books  that  it  characterized  as  "anti-American,  anti-Chris- 
tian, anti-Semitic,  and  just  plain  filthy."  The  books  in- 
cluded The  Fixer  by  Bernard  Malamud,  Slaughterhouse 
Five  by  Kurt  Vonnegut,  Soul  on  Ice  by  Eldridge  Cleaver, 
and  The  Naked  Ape  by  Desmond  Morris.  Parts  of  these 
books  graphically  describe  sexual  intercourse,  often  with  a 
string  a  four-letter  words.  The  board  appointed  a  commit- 
tee of  parents  and  school  staff  to  study  the  matter  and 
make  recommendations  about  the  disposition  of  the  books. 
It  then  rejected  the  recommendation  made  and  ordered 
the  books  removed  from  the  library.  Five  students  then 
brought  suit  under  42  U.S  C.§  1983,  alleging  that  removing 
the  books  had  denied  them  their  First  Amendment  rights. 
The  district  court  granted  summary  judgment  for  the 
board,  but  the  court  of  appeals  reversed  and  remanded  for 
a  trial  on  the  merits.  The  board  appealed.  [See  12  School 
Law  Bulletin  1 8  (April  1 98 1 )  for  a  more  complete  descrip- 
tion of  the  facts.] 

Holding:  A  deeply  divided  Supreme  Court  affirmed  but 
produced  seven  opinions.  The  plurality  opinion  (a  majority 
agreed  only  that  a  trial  was  needed  to  resolve  factual 
issues)  said  that  the  First  Amendment  guarantees  a  right  to 
receive  information  and  thus  imposes  limitations  on  a 
school  board's  power  to  remove  books  from  school  librar- 
ies. Justice  Brennan,  who  wrote  the  plurality  opinion,  said 
that  although  local  school  boards  have  broad  discretion  in 
operating  schools,  the  school  library  has  special  character- 
istics that  puts  disposition  of  library  books  in  a  different 
situation  from  other  parts  of  the  school's  operation.  For 
example,  library  books  are  unlike  curriculum  matters,  in 
which  the  board  can  exercise  great  discretion  because  of  its 
duty  to  inculcate  selected  skills  and  community  values. 
This  discretion  over  curriculum,  which  Brennan  based  on 
the  compulsory  environment  of  the  classroom,  cannot  be 
extended  into  the  library,  where  "voluntary  inquiry  .  .  . 
holds  sway."(Only  Justice  Marshall  and  Stevens  joined  in 
this  rationale.) 

The  plurality  opinion  then  stated  that  although  the 
board  has  significant  discretion  to  determine  the  content 
of  its  school  libraries,  that  discretion  may  not  be  exercised 
in  a  "narrowly  partisan  or  political  manner."  Whether 
book  removal  denied  the  students  their  First  Amendment 
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rights  depends  on  the  motivation  behind  the  board's  ac- 
tions. Local  school  boards  may  not  remove  books  from 
school  libraries  simply  because  they  dislike  the  ideas 
contained  in  those  books  and  seek  by  their  removal  to 
"prescribe  what  shall  be  orthodox  in  politics,  nationalism, 
religion,  or  other  matters  of  opinion."  West  Virginia  v. 
Barnette,3l9  U.S.  624, 642(1943).  If  such  an  intention  was 
the  "decisive  factor"  in  the  board's  decision,  then  it  exer- 
cised its  discretion  in  violation  of  the  First  Amendment. 
But  a  book  can  be  removed  if  it  is  "pervasively  vulgar"  or  if 
the  board  can  show  that  the  removal  is  based  solely  on  the 
book's  "educational  suitability."  Removal  based  on  these 
reasons  is  permissible  because  it  would  not  carry  the  danger 
of  officially  suppressing  ideas. 

Brennan  then  said  that  there  was  a  question  of  fact 
whether  the  board  had  exceeded  constitutional  limitations 
in  exercising  its  discretion  to  remove  the  books,  and  he 
persuaded  a  majority  to  affirm  the  court  of  appeals  deci- 
sion remanding  the  case  to  the  district  court  for  a  trial  to 
determine  the  school  board's  reasons  for  the  removals. 

Four  justices— Burger,  O'Conner,  Powell,  and  Rehn- 
quist— dissented.  They  all  agreed  that  a  trial  was  unneces- 
sary because  these  types  of  book  removals  do  not  raise 
First  Amendment  issues.  Burger  critized  Brennan's  opinion 
for  suggesting  that  there  is  a  "new  First  Amendment  'en- 
titlement' to  have  access  to  particular  books  in  a  school 
library."  He  called  this  right-to-receive-ideas  concept  a 
"previously  unheard  of  right"  and  a  lavish  expansion  of  the 


First  Amendment.  The  dissenters  also  strongly  objected  to 
distinguishing  library  books  from  textbooks  on  the  basis 
that  library  books  are  optional.  Rehnquist  said  that  this 
distinction  misapprehends  the  function  of  school  libraries 
because,  unlike  university  or  public  libraries,  the  school 
library  is  tailored  to  the  public  school  curriculum  and  to 
the  teaching  of  basic  skills  and  ideas.  He  argued  that  the 
"First  Amendment  right  to  receive  information  simply  has 
no  application  to  the  one  public  institution  which,  by  its 
very  nature,  is  a  place  for  the  selective  conveyance  of 
ideas." 

The  likely  effect  of  this  decision  will  be  to  force  school 
boards,  when  sued  because  of  book  removals,  to  show  that 
their  discretion  to  remove  was  not  exercised  in  a  "narrow 
partisan  or  political  manner."  Before  this  decision,  these 
suits  could  be  fairly  easily  dismissed.  However,  this  proce- 
dural victory  for  student  suits  will  not  necessarily  translate 
into  ultimate  victory  on  the  merits.  The  Supreme  Court 
was  so  sharply  divided  on  how  to  judge  removal  that  we 
will  probably  see  little  consistency  in  trial  court  decisions. 
As  Powell  stated,  the  "right  to  receive  ideas"  right  is  a 
standardless  standard  that  affords  no  more  than  subjective 
guidance  to  school  boards,  their  counsel,  and  the  courts 
that  now  will  be  required  to  decide  whether  a  particular 
decision  was  made  in  a  "narrowly  partisan  or  political 
manner."  The  next  issue  of  this  Bulletin  will  contain  an 
analysis  of  the  book-banning  issue. 
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